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UNITED STATES DISTRICT COURT
UNITED STATES COURTHOUSE

NEW YORK, NY 10007
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DON'T GO ELSEWHERE AND GET CHEATED EVEN WORSE

Trust Me- I'm a Lawyer !

~K~~

Lawyer
2223 Avenue T
Brooklyn, NY 11229..3635
Tel:
Fax:

718-339-1727
718-339-8123
Faster than the speediest ambulance

December 10, 1996
Dear RogerThanks for your letter.
Yes, I knew about your cardiac problem requiring you to
take senior status. I have my Albany contingent keep me
informed constantly.
You write that we now have enough lawyers to take care
of problems; actually Yhat Ye reaflY need are doctors '
I, too, have found myself with a similar cardiac
condition but have determined that I must keep busy- but at
my own pace. You are absolutely correct in holding off until
the spring to return and then using your discretion about
which cases on which you will be sitting.
Roselle, my children and I send our best to both Jackie
and you.
May the New Year bring you all Good Health!
Regards,

A111~

P.S. - Like my new stationery ?

IN GOD WE TRUST. ALL OTHERS PAY CASH.

RECEIVED
DEC 121996
ROGER J. MINER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

~¥'~~

~·

.A:a.. w~ /ll~IJ?

December 10, 1996

Hon. Roger J. Miner
Judge, 2nd Circuit
United States Courthouse
445 Broadway
Albany, NY 12201-0858
Dear Roger:
From a variety of sources, I have been brought up to
speed on your state of indisposition and now well-being. May
the good auras and karma of the holiday and holyday period
contribute to your continued restoral of vigor and good health.
I hope and pray that you and Jackie enjoy a wonderful and
rewarding 1997.
All the best to you as you embark on the newest phase
of your remarkable judicial career, filled with variety and
outstanding public services.
Cordially,

"

WACHTELL, LIPTON, ROSEN & KATZ
51 WEST 52ND

MICHAELS. BENNER
MARC WOLINSKY
DAVID GRUENSTEIN
PATA ICIA A . VLAHAKIS
STEPHEN G . GELLMAN
SETH A. KAPLAN
BARBARA ROBBINS
STEVEN A. ROSENBLUM
PAMELA S. SEYMON
STEPHANIE .J. SELIGMAN
ERIC S . ROBINSON
ELLIOTT V. STEIN
.JOHN F. SAVARESE
SCOTT K . CHARLES
ANDREW C . HOUSTON
PHILIP MINOLIN
DAVID S. NEILL
JOOI J , SCHWARTZ
ADAM 0 . EMMERICH
CRAIG M . WASSERMAN
AOAM D . CHINN
GEORGE T. CONWAY Ill
RAL PH M . LEVENE
RICHARD G. MASON
KAREN G . KRUEGE:R
DOUGLAS K. MAYER
DAVID M. SILK
ROBIN PANOVKA
DAVID A. KATZ
.JOHN C. COATES IV
MITCHl!:.LL S. PRE:SSl!:.R
ILENE KNABLE GOTTS•

LIPTON

T M . WACHTELL
•
l
0 M . ROSl!:N
THl!:OOORE GEWERTZ
BERNARD W. NUSSBAUM

BERTRAM M.KANTOR
RICHARD 0 . KATCHER
DOUGLAS S. LIEBHAFSKY
LAURENCE 0. CHEAK IS
STEVEN M . SARNA
CHARLES T. MEOERRICK
CHAIM .J . f'ORTGANG
PETER C. CANELLOS
MICHAEL W . SCHWARTZ

ALLAN A . MARTIN
BARRY A . 8RY£R
LAWRENCE 1!1 . PEOOWITZ
ROBERT 8. MAZUR
PAUL VIZCARRONDO, .JR.

PETER C . HEIN
HAROLD 5, NOVIKOFF
OAVIO M . EINHORN
KENNETH B . FORR£ST
MEYER G. KOPLOW
THEODORE N . MIRVIS
EDWARD Q . HERLIHY

RICHARD O . f'EINTUCH
DANIEL A. NEf'f'

ERIC M. ROTH
WARREN A . ST£RN
ANDREW R . BROWNSTEIN
MICHAEL H. IBYOWITZ
PAULK . ROWE

STREET

GEORGE A . KATZ (1965 - 1989>
.JAMES H . FOGELSON CI SU57-199D

NEW YORK , N.Y. 10019-6150
COUNSEL

TELEPHONE: (2 12 > 403-1000
FACSIMILE:

NORMAN REDLICH

LAWRENCE P. KING

.JOHN M . RICHMAN

PETER D. MCKENNA

C212> 403 - 2000

AMY R. WOLF

.JEF'FREY R . BOFFA
MEIR FE OER
DAVID M . MURPHY
TRE:VOR S . NORWITZ
TONI P . REAMER
.JEFFREY M. WINTHER
STEVEN M . ABRAMOWITZ
GEORGE N . POSTOLOS
BRADLEY A. ROSINS
STUART C . BERMAN
NANCY M . CLARK
YOCH EVEO COHEN
BE N M. GERMANA
DAN HIMMEL.FARB
DAVI D R. L.URIE
ANDREW J. NUSSBAUM
RACHELLE SILVERBERG
STEPHEN R. BLACKLOCKS
DAVID C . BRYAN
STEVEN A . COHEN
LOU I S E. FELDMAN
RONALD E. PH IL.LIPS
ERIC L . PRESS
GAVIN Q . SOLOTAR
ADRIENNE ATKINSON
.JUDITH G. Ff:DER8USH
LAWRENCE GERSCHWER

227 WEST MONROE STREET
CHICAGO, ILLINOIS 60606
TELEPHONE: (31 2 ) 236·8080

FACS I MILE:: (312) 236·8595

December 11, 1996

•oF D .C. BAR ONLY

Judge and Mrs. Roger Miner
One Merlin's Way
Camelot Heights
Hudson, NY 12534

DAVID C . KARP
BARBARA S . KOHL
TERENCE S. LE I GHTON
M I RIAM P . LONGCHAMP
ALEX YOUNG K . OH
KEVIN $. REED
EDWARD A . STELZER
KEITH H. WOFFORD
MARC 0 . ASHLEY
.JOSHUA R. CAMMAKER
SETH GARONER
MARK GORDON
BARRY A. KLEINER
JOSEPH A . LANASA 111
.JOSEPH 0 . LARSON
LAWRENCE S . MAKOW
THAO P. MATLOCK
EUGENE P . STEIN
GREGORY P. TAXIN
SHEENA WRIGH T
GREGORY R . BLATT
NANCY B . GREENBAUM
MATTHEW I . MILLER
.JULIUS R . SCHWARZ
ALEXANOER SHAKNES
SARAH E. STRASSER
GARY M. SWIOLER

Dear Roger and Jackie:

•

As the year comes to an end Evelyn and I look back at
the new friends we made during the past year, and both of you
are at the top of that list. During the dinner of the PLI
Board, and during our time together at the Second Circuit
Conference, to which you were kind enough to invite us, we
seemed to establish a kinship that belied the short time we
have known you.
We were, therefore, very saddened to read about
Roger's heart attack, and can only hope that he is recuperating
successfully.
Our thoughts are very much with you and we hope that
next year will be a better one for both of you.
Sincerely,

~
Norman Redlich
NR:mg
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December 13, 1996

The Honorable Judge Roger J. Miner
One Merlin's Wciy
Camelot Heights
Hudson, New York 12534
Dear Judge Miner:
I have just received your holiday greeting card together with the
article reporting your illness in September, 1996.
Ethel and I were unhappy to learn of your recent ailment and we
send you our best wishes for a speedy recovery.
Warmest wishes to you and your family for a happy and healthy
holiday season.
With every good wish.

"" Sine~,

v". ~-.,.4 (\

Dr. Samuel J. Le;;;J)
s.JL:ss
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The New York Law School 57 Worth st,..t, New'"''"· New Yock 10013-2960

E. Donald Shapiro, The Joseph Solomon Distinguished Professor of Law
212.431.2822 Fax: 212.966.6393

RECEIVED
DEC 1 C7996
ROGER J. MINER
U.S. CIRCUIT JUDGE

ALBANY NEW YORK

December 13, 1996

Hon. Roge~ J . Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, New York 12207
Dear Roger:

•

It was great receiving your letter. I feel that any
lawyer who can write a 2-page letter must be feeling better. At
least that is my barometer •
I am delighted to hear that Jackie and you are leaving
for the south. The warm air and rest will do you more good than
anything else at this stage. One of the joys that I was spared
during my heart attacks, was the defibrillator. It is an
experience that I am happy to have done without. My two worst
experiences of the two times were extended angiogram
examinations. I felt that I was being crucified, - literally.
Unfortunately, I too had some spells, but I had no idea
it was related to my heart in any manner. As I wrote you, I was
struck on the Lexington Avenue subway after lecturing 4 hours on
a hot summer night. At least you had the "good fortune" of
having it occur in Temple so that if your time had expired you
probably would have gone straight to heaven. Having been in a
subway car, I can well imagine where I would have gone.
What occurred may have been a cardiac arrest rather
than a coronary, as I have used the change interchangeably with
my problem and my problems as well, but I prefer to refer to them
as heart attacks, since I think it is a more graphic and accurate
description.

•

I am delighted that you put in for senior status as you
have been taking on a tremendous load of cases and writing
innumerable fine opinions. Believe me, if you are working about
a third of the time that you previously worked, you would be

The New York Law School: At the heart of New York's legal community for over 100 years

Hon. Roger J. Miner
December 13, 1996
Page 2
doing more than most Federal judges working full-time. I too, as
you point out, are going to cut my teaching back to one semester
a year and spend some of the winter with Merle in Phoenix. I do
hope to be able to write more because what struck us, whether it
be cardiac arrest, a coronary, or a heart attack, seems to make
it more difficult in the winter. At least it is for me as far as
breathing and getting around is concerned.
Merle and I hope very much that we will be able to
drive up in the spring after you return to your home in upstate
New York and visit with you. We will be returning from Phoenix
sometime in the early Spring.
Roger, I do not offer this invitation lightly as I am
planning to obtain maximum rest in time for writing when in
Phoenix. However, nothing would give Merle and me greater
pleasure than to have you and Jackie as our guests at our house
in Phoenix. It is really quite lovely, and we have two guest
suites where you and Jackie should be very comfortable. Since
neither of us play golf, we can have a wonderful time walking
around the golf course, doing our exercise, and then drinking low
calorie drinks and eating fat-free food in the clubhouse. We
really would love to have you join us. Just drop us a line and
let us know and we will try to make all the arrangements for you
both to be our guests. We would love it, and I think you both
would have a good time.

•

With warmest personal regards, and every best wish to
Jackie and you for a fulfilling, healthy, joyous, and prosperous
New Year,
Cord

yours,

d Shapiro
The
seph Solomon
Distinguished Professor
of Law and Supernumerary
Fellow of St. Cross College
at Oxford University

•

•

Dear Judge and Mrs. Miner,
I was honored to receive your New Year card and shocked to
read about the Judge's brush with disaster.

Having been out of

touch with the Clerk's office over the past year, I did not know
about the illness and appreciate your enclosing the articles. I
think

what

really brought him through were all the wonderfu l

words,

thoughts

and

prayers

directed

to

the

right

sources,

stressing that he is a special person. I suspect that praise for
his goodness, kindness, generosity, and good humor won the day!
Life has been very good to me.

With my new judgeship I am now

a very big frog in a little pond, which suits me just fine.
•

Wishing you a new year full of lots of good health for you and
your family,

•

•

VE

UNITED STATES COURT OF INTERNATIONAL TRADE
ONE FEDERAL PLAZA

NEW YORK, NY 10278-0CX>I

r~

1 2 19 1

CHAMBERS OF

GREGORY W. CARMAN

ROGE J. MINER

JUDGE

U.S. CiRCUIT JUDGE

f.LBA1 Y NEW YORK

January 31, 1 997

Hon. and Mrs. Roger J. Miner
U.S. Court of Appeals for,the Second..Circuit
. U.S. Courthouse
·
· ·
445 Broadway, Suite 414
. ·. ,
Albany, NY 1 2207
Dear Jackie and Roger:

•

I am sorry to be. so tardy in my "thank-you" letter to you .
want, nevertheless, to convey my appreciation for your recent kind
expression of support on the occasion of my becoming Chief Judge of
the Court.
The responsibilities of the new position are very significant. I
am, in no small measure, appreciative of the friendship that you have
given.
Thank you for thinking of me.
Cordially yours,

4w~
Chief Judge

•

CEIV
PACE UNIVERSITY
NEW YORK CITY• WESTCHESTER

FEB 2 4 199/
ROG R J. 1v1l1J R
U.S. CIRCUIT JUDGE

ALBANY NEW YORK

•

78 NORTH BROADWAY
N. Y 10603
PHONE# (914) 422-4234
FAX# (914) 422-4229

SCHOOL OF L AW
J AY C . CARLISLE

W HITE PLAINS,

PROFESSOR OF LAW
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Landmark Revision of
~ppellate Rules
Nearly Complete·
The comprehensive style revision
of the Federal Rules of Appellate
Procedure h~s received a largely
favorable public response, according
to Judge James K. Logan (10th Cir.),
chair of the Judicial Conference
Advisory Committee on Appellate
Rules. The nine-month public
comment period, which closed
December 31, 1996, was the latest
step in the committee's efforts to
review the appellate rules from top
to bottom and propose revisions to
improve their clarity, consistency,
and readability. The advisory
committee began its project in 1994.
The advisory committee will meet
on April 3-4, 1997, to put the final
touches on the revised rules, which

J

L D IC I A I

\1 I L L S

r0

will be submitted to the Committee
on Rules of Practice and Procedure
(Standing Rules Committee) in the
summer. The rules will go to the
Judicial Conference in the fall for
transmission to the Supreme Court.
If the Court approves the revisions,
and Congress takes no action
otherwise, the changes will take
effect December 1, 1998.
Said Logan, "The revised rules
are simpler, clearer, more consistent,
and easier to read." In a unique
presentation for a rules publication,
the improvements were vividly
shown in a side-by-side format
comparing the present text of the
rules with the proposed new text.
"Ambiguities and inconsistencies
that have inevitably crept into the
appellate rules since enactment in
1976," said Logan, "were identified
and eliminated." The amendments
were not intended to make any
substantive changes, however,
unless otherwise specified.

The Standing Rules Committee's
Style Subcommittee, chaired by
Judge James A Parker (D. N.M.),
also was involved in the project,
working in tandem with the advisory committee. According to Judge
Alicemarie H. Stotler (C.D. Cal.),
chair of the Standing Rules Committee, "Each word and punctuation
mark was scrutinized and the
impact of every change on other
parts of the rules was measured. But
. the final product appears to justify
the effort, and the new rules will
mark the way toward ~ore consistent rulemaking overall."
The revision of the appellate rules
completes the first step of a longterm plan to re-examine all the
procedural rules. The Advisory
Committees on Civil and Criminal
Rules will begin assessing the
reaction of the bar and bench on the
revised appellate rules and decide
whether to begin to redraft their
ownrules...........

Senior Status: Judge.Conrad K Cyr,
U.S. Court of Appeals for the First
Circuit, January 31.

Retired: Bankruptcy Judge
Randolph F. Wheless Jr., U.S. District Court for the Southern District
of Texas, January 31.

N LS

Appointed: Jane Cooper-Hill, as U.S.
Magistrate Judge, U.S. District Court
for the Southern District of Texas,
February 10.

Senior Status: Judge Roger J. Miner,

Appointed: Paul W. Grimm, as U.S.
Magistrate Judge, U.S. District Court
for the District of Maryland,
February 5.
Appointed: Alia Moses Ludlum, as
U.S. Magistrate Judge, U.S. District
Court for the Western District of
Texas, January 24.
Appointed: Thomas J. Shields, as
Magistrate Judge, U.S. District Court
for the Southern District of Iowa,
January 14.
Appointed: Paul A. Zoss, as U.S.
Magistrate Judge, U.S. District Court
for the Northern District of Iowa,
January 27.

U.S. Court of Appeals for the Second
Circuit, January 1.
Senior Status: Judge Elizabeth V.
Hallanan, U.S. District Court for the
Sourthern District of West Virginia,
December 1, 1996
Retired: Magistrate Judge Joseph
W. Bartunek, U.S. District Court for
the Northern District of Ohio,
February 16.
Retired: Magistrate Judge Clarence
C. Goetz, U.S. District Court for the
District of Maryland, February 4.
Retired: Magistrate Judge James E.
Kenkel, U.S. District Court for the
District of Maryland, February 17.

Deceased: Senior Judge Sidney M.
Aronovitz, U.S. District Court for
the Southern District of Florida,
January 8.
Deceased: Senior Judge John R.
Bartels, U.S. District Court for the
Eastern District of New York,
February 13.
Deceased: Senior Judge Oren Harris, U.S. District Court for the Western District of Arkansas, February 5.
Deceased: Senior Judge Fred J.
Nichol, U.S. District Court for the
District of South Dakota, December
31. .........
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The Third Branch • March 1997
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UNITED STATES COURT OF APPEALS
EIGHTH CIRCUIT

RECEIVED

CHAMBERS OF

ROGER L. WOLLMAN

e

UNITED STATES CIRCUIT JUDGE

APR 0 7 1997

311 FEDERAL BUILDING & U.S. COURTHOUSE
400 SOUTH PHILLIPS A VENUE
SIOUX FALLS, SOUTH DAKOTA 57102

ROGER J. MINER
U.S. CIRCUIT JUDGE
April 2, 1997

ALBANY NEW YORK

Honorable Roger J. Miner
United States Circuit Judge
James T. Foley U.S. Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Roger:
Upon reading the news in the current issue of The Third Branch that you had taken senior
status on January 1, I became concerned that your decision had been prompted by reasons of
health. Accordingly, I called Jim Oakes this afternoon and learned that you indeed have been
having some health problems. I was relieved to learn from Jim that you are doing well and that
you plan to continue to sit with the court.

•

It hardly seems possible that it has been nearly twelve years now since we appeared before
the Judiciary Committee for our confirmation hearing. I hope that you have enjoyed the last
twelve years as much as I have.
I wish you and Jackie the best in the days and years to come.
Yours very truly,

Roger L. Wollman
RLW/ec

•

•

RECEIVED
ALBANY LAW SCHOOL
Patrick J. Borchers

April 7, 1997

PROFESSOR OF LAW
ASSOCIATE DEAN FOR ACADEMIC AFFAIRS

ROGER J. MINER
U.S. CiRCUIT JUDGE
ALBANY NEW \'ORK

Judge Roger J. Miner, Circuit Judge
United States Court of Appeals for the Second Circuit
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge Miner:

•

The faculty enthusiastically and unanimously approved your course on Appellate Practice and
approved you as an Adjunct Professor of Law. I scheduled it for 3:00 p.m. to 4:50 p.m. on
Wednesdays. We discussed the 2:00 to 4:00 block, but that would have generated conflicts with
some popular courses, so I thought that this time block would be better. Let me know if that
is a problem for you .
I listed it as an examination course, although if you want to evaluate the students some other
way (for instance grading a paper or a briet) that is perfectly acceptable. Our rules also allow
you to take into account class participation up to a full .letter grade.
Classes begin on Monday, August 25, 1997, so your first class will be August 27, 1997. The
last day of class is Wednesday, December 3, 1997. If you schedule outside hours (e.g., the field
trip noted in the description) you can count that towards the hours for the course.
I scheduled the course to meet in Room E7 which holds about 40 students, and is a good room
for discussion. If the class gets large, the New Moot Court Room is available. Since the New
Moot Court Room will be available in that time slot, it should be fairly easy to reserve that
room if you want to have demonstrations or simuiai:ions.
As we. discussed compensation is $1600 per credit hour, for a total of $3200 (don't spend it all
in one place).
Again, we are all very excited to have you as a member of our faculty. Contact me if I can be
of further assistance to you .

•

cc: Dean Sponsler .

80 NEW SCOTLAND AVENUE, ALBANY, NEW YORK 12208-3494 (518) 445-2311 FAX: (518) 445-2315
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April 8, 1997

RECEIVED

Andrew Smith and Frank LaSalle
Chambers of Judge Roger J. Miner
James T. Foley Courthouse
445 Broadway
Albany, NY 12207-2928
Dear Mr. Smith and Mr. LaSalle:
Thank you for the fine work you contributed to our chambers. My law clerks, with whom
you dealt regularly, will be conveying their gratitude separately. I wanted you to hear from me ·
that the help you gave us was deeply appreciated and very valuable.

•

Judge Miner certainly knows how the Northern District of New York has struggled
because of many months of judicial vacancies. You helped us over a very tough spot and we are
grateful. Should you again find yourselves miraculously with some time that you and the Judge
agree can be donated in the interest of the greater good, please let us know.
Very truly yours,

Rosemary S. Pooler
United States District Judge
RSP:clm

••

Medicaid Definition of 'Home Care' Rejected
BY DANIEL WISE

c:;).L&J JqJ arra~

DISABLED PERSONS are entitled to
receive home health care outside
their homes, a unanimous panel of the
U.S. CQW"t of Appeals for the Second

Cirtult

medi~al

of
services for mdigents.
1
Jn the case before the Second
Cir~t
cl~ss of
severely dis.~b.1£d
persons in i..:onnectlcut challenged the "at
home" restriction J dge Miner
to the home health u
are program. The ~o lead pla_intiffs
were severely hand.1capped children
who needed the assistance of a nurse
to engage in educational and social
activities outside of their homes.

J

has rule<t.

Jn the decisioJJ, which affects $e'll<!ral thousand recipients in Connecticut,
the court found a regulation issued by
the U.S. Department of Health and Human Services limiting home health
care to assistance performe? in the
ho!lle, to be an unreason~bl~ mterpretat1on of the federal Med1ca1d statute.
Under the Medicaid program, the
federal and state governments fund an

O_ne of the plaintiffs, Travis Hardy,
for mstance, has a tracheostomy tube
which must be suctioned periodically
thoughout the day to enable him to
breathe.
Jn the lawer court; Ju.dge E:U~n Bree
nurns of the District. of Conne..,ticut,
had invalided the regulation, 42 C.F.R.
§440.70(a)(l), as unauthorized by
statute and certified the case, Skubel
v. Fuoroli, No. 96-6201, as a class
action.
In affirming Judge Burns's ruling,
the Second Circuit, in a decision written by Judge Roger J. Miner rejected
'
Conttnued on page 11, column 1

'Home Care' D~finition Rejected
the consensus among health care professionals that community· access is
the Medicaid administrators' ~rgu- · not only possible but desirable for
disabled individuals."
meµt that by definition a program deJudge Miner also saw.no reasonable
signed to provide "home" health distinction between the restriction on
services was limited to services pro- health care services and the limitation
vided · In the home. ·
· 1
restricting private duty nursing care
·h h s
The phrase "home health care •services" does not contain an "inherent to a recipient's home, whit,. t e econd Circuit had invalidated in 1990,
limitation," Judge Miner reasoned. In- Detsel v. Sullivan, 895 F.2d 58.
Joining in the decision were Chief
stead, tl)at language "could just as
well mean services of the type ordi- Judge Jon O. Newman and.Judge John
· narily provided in the home."
C. Godbold, sitting by designation
In the absence of an explicit statu- · from the Eleventh Circuit.
tory instruction on whether home services should be available outside
The plaintiff class was represented
omfs residence, Judge Miner wrote, by a group of students at Yale Univer.
sity School of Law under the supervi~e legal question was one of the rea- sion of Caroll L. Lucht at the Jerome
~nableness of the D~part!°ent of N. Frank Legal Services Orgti-nization.
l(Jealth and Human Sel"Vlces mterpreTh d f d ts were represented
talion of the statute.
e e e~ an
.
>$In findi_ng ' DO . eaaonable1. fi~ x Vlby • Connectic.ut1 AsliL$
~~!~·~~~
Conttnued from page 1, column 5

tlon rfCJr:'il\'e~1Ule~~!f'tJafe4'1~fuer~&!)~~.~; ~~f,~ ~~t,rlli"A, ~el
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Judge Roger Miner
1 Merlin's Way
Camelot Heights
Hudson, NY 12534
Dear Judge Miner:
I applaud and was pleased with your courageous decision in the matter of
Skubel v. Fuoroli which was discussed on the first page of Friday's Law Journal.

•

On a personal note, I was also very pleased to learn that you're back in your
usual form, working hard and writing opinions that will remain an indelible part of
jurisprudence for centuries to come.
My best personal regards and all good wishes to you and Jackie for a pleasant
spring and summer (if it ever ·gets here).

SDG:adg
I

ADG2192

•

BRUCE FEIN ATTORNEY ATLAW
6515 SUNNY HILL COURT • MCLEAN, VIRGINIA 22101 •OFFICE (703) 448-1279 •FAX (703) 448-5765

ECEIVED
MAY l'. !:) 1997
May 26, 1997

ROGl:.R J. MINER
U.S. CI RCUIT JUDGE
ALBANY NEW YORK

Honorable Judge Roger J. Miner
United States Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Roger,

•

I am grateful for your kind note of May 9. I concur in your
speculation that Members of Congress are not brimming with
knowledge of the Federalist Papers, constitutional principles,
philosophies of justice, history looking backward more than 24
hours, or any other ideas or disciplines requiring reading and
writing toils. During a Judiciary Committee hearing exploring the
impeachment of federal judges based on decisions rendered, I had
the audacity to hint that Members of Congress customarily assail
judges for opinions they have neither read nor understand, thus
bettering the instruction of the Queen of Hearts in Alice in
Wonderland:
sentence first, verdict afterwards.
In particular,
I opined that if I did not hold fastidious puritanical scruples
against gambling, I would wager that the most vocal congressional
critics of Roe v. Wade have never perused the entire opinion. Let
a footnote to history record tnat no Member of Congress has
challenged my estimate of their devotion to thinking and
researching before fulminating and condemning.
Your courage and resiliency are as much to be marveled at as
imitated. Please share this note with Jackie, and soldier on! By
the way, next Wednesday on May 28 a column I authored on the Second
Circuit's jury nullification ruling will be published in the
Washington Times Commentary Section, which can be retrieved from
Lexis/Nexis.
Best regards,

i~

•

P.S.
Please note new address, phone number, and fax number on
letterhead. I am pleasantly divorced, live with my eldest son, who
has completed his first year of law school at Georgetown, in
McLean, Virginia .

Knowledge willfom1er govern ignorance, ...fames Madison

UNITED STATES COURT

OF

APPEALS

SECOND C IRCUIT

ECEIVE

UNITED STATES COURTHOUSE
FOLEY SQUARE

NEW YORK, NY 10007

v.. :< 3 0 1997

PIERRE N. LEVAL

ROGLR J. MiNt~
U.S. CIRCUIT JUDGE

CIRCUIT JUDGE

ALBI\ Y NEW YORK

~ ~ ~!?1
~ V°j ~u
~~ ~ ~

1 7"°' r.4

~. 1-/--..Q_

~2 . J ~~~

;;-

--s)
,fl~ ,.;

r/1>

~~ ~

~ 7"'"- ~ ~ .._,

~

>-«-ee._

~

=

~

_;- _ ·:~ - lkes good on a promise:

...fr.t:(j\ters 414 Union
By DEBBY MAYER

HUDSON-Last November city
attorney Charles Foote was the sole
bidder on 414 Union Street, a forlorn
Arts and Craft style building topped
by a roof through which the sun
shined.
Most recently used as the county
Probation Department office, it was
two stories of tiny offices and lavatories, auctioned by Columbia County.
Undeterred, Mr. Foote bought the
house for the minimum bid of
$45,000.
Cautious, he said his long-term
plan was to relocate his legal and
Arcadian Abstract Company offices
there and "bring this building back
to something Hudson can be proud
of."
Six months later, it has all been
done.
"I was very fortunate," says Mr.
Foote. "As soon as I bought the house,
things started to \:lick. I got a lot of
support from different people in the
community."
The county was very cooperative,
he says, moving up the closing date so
E&D Contractors of Germantown

coul~t
started on,th~.
Andhe feels at home'there,

BROUGHT BACK. 414 Union Street stood sturdy but neglectetl, fall·

e says.

"It was meant to be."
With any luck, the spirit of the
house will continue to1click for Mr.
Foote.
The house was builtfbr John Cadman Tracy, who went ob to serve as
Columbia County district attorney
and judge.
Two other lawyers later used the
house for their law offices: David
Hendler, who also served as county
DA; and state Supreme Court Judge
Roger Miner, who went on tQ a federal
judgeship.

THE STAIRCASE was enclosed ai 414 Unio? Street,. and a wall cov-

ered the small closet underneath it, seen ;ust behind the table
above. Hudson attorney Charles Foote rediscovered the 1~15_
building's glories as he r~novatedfor his office after buying it at
auction lastfall. At rear is the conference room.

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Dinner in Honor of

Chief Judge Jon 0. Newman
Wednesday, June 4, 1997
The Penn Club

•

.,
THE EVENING EVENTS

Cocktails 6:30 p.m.

Dinner 7:30 p.m.

Remarks Hon. Ralph K Winter
ATTENDING
ChiefJudge Jon 0. Newman and Mrs. Newman
Judge Wilfred Feinberg and Mrs. Feinberg
Judge James L. Oakes
Judge Amalya L. Kearse
Judge Ralph K Winter and Mrs. Winter
Judge George C. Pratt

s,

Judge Roger J. Miner & Mrs. Miner
Judge Frank X Altimari and Mrs. Altimari
Judge John M Walker
Judge Joseph M Mclaughlin
Judge Dennis G. Jacobs and Mrs. Jacobs ,
Judge Pierre N. Level
Judge Guido Ca/abresi
Judge Jose A. Car/Jranes and Mrs. Cabranes
Mrs. Kaufman
Mrs. Mulligan

...I

THE MENU
Hor d'oeuvres
Seasonal Melon and Pr.osciutto
Miniature Bruschettas
Miniature Crabcakes with Corn Relish
Seared Sesame Tuna on Wanton
with Wasabe

Appetizer
Roast Pepper and Goat Cheese Ravioli
with Spinach & Sun-Dried Tomatoes

Salad
Seasonal Field Greens with Sesame Seed
Coated Goat Cheese Medallion

Entree
Grilled Atlantic Salmon with Roast
Vegetables and Sweet Potato Puree
Seared Fi/et Mignon with Spring Onion
Pancake, Red Peppercorn Sauce

Dessert
Frozen Hazelnut and Amaretto Parfait with
Bittersweet Chocola~e Sauce
Coffee, Tea and Decaffeinated Coffee

Wines
Sauvignon Blanc Sterling
Dunnewood Merlot

UNITED STATES COURT OF APPEAL
SECOND CIRCUIT

ECEIVED
UM 12 1997

CHAMBERS OF

JON 0. NEWMAN

ROGER J. MINER

CHIEF JUDGE

U.S. CIRCmT JUDGE

450 MAIN STREET
HARTFORD, CONN. 06103

ALBANY NEW YORK
June 10, 1997

Honorable Roger J. Miner
United States Circuit Judge
James T. Foley Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Roger:
Many thanks for the most enjoyable
evening you afforded Martha and me last week.
The Court family is important to us,
and we both very much appreciated the event.
Sincerely,

UNITED STATES COURT OF APPEALS
SECOND CIRCUIT

CHAMBERS OF
FRANK X. ALTIMARI
UNITED STATES COURTHOUSE
lWO UNIONDALE AVENUE
UNIONDALE, NY 11 !i!i3

June 27, 1997

PERSONAL AND UNOFFICIAL
Hon. Roger J. Miner
U.S. Circuit Judge
U.S. Court of Appeals
James T. Foley Courthouse
445 Broadway
Albany, NY 12207-2928

RECEIVED
JUN 3 0 1997
ROGER J. MINER
US CIRCUIT JUDGE
A·U~ANY NEW YORK

Dear Roger:
I am delighted to enclose a picture of
my last work "Zachor --- Remember" which
will be delivered to Touro Law School
sometime in the fall at a particular
ceremony.
I am also enclosing a photograph of
the little boy that appeared in the New York
Times on June 25th.

Encls.

HUdson judge's~~)17
.rtAcision at
center of High Court ruling
/(JS

Staff and wire reports
·
HUDSON - The U.S. Supreme
Court on Thursday found that terrninally ill Americans have no constitu'tional right to doctor-assisted suicide,
overturning a decision by Judge Roger
Miner of Hudson, U.S. Second Circuit
Court of Appeals.
His case was one of two at the center of Thursday's rulings, according to
previous reports.
The Supreme Court justices voted
unanimously to uphold assisted suicide
bans enacted by New York and Washington state, but did nothing to bar
states from legalizing the process.
The high court said the matter still
was not resolved permanently for the
nation's aging population, and the rul. ings left room for doctors to continue

giving dying patients potent drugs for
their pain, even ifthe drugs might hasten death.
Chief Justice William H. Rehnquist, whose wife died in 1991 after a
long fight w.ith ovarian cancer, wrote
two opinions for the court. The two
decisions together generated 12 separate written opinions, blurring their
future impact. .
'
The high court in 1990 recognized
a constitutional right for ten-ninally ill
people to. refuse life-sustaining medical treatment. Rehnquist, who wrote
that decision, said Thursday there is a
difference between a doctor respecting
a patient's right to refuse treatment for
a ten-ninal disease and actually assisting in the death.
Miner's opinion, according to

.

reports published in January, was
based on the 14th Amendment to the
Constitution, guaranteeing equal protection under the law. New York law,
he wrote, allows terminally ill patients
to refuse life support when death is
inevitable, but bans actually seeking or
helping a suicide.
, Turning off a respirator brings
death as certainly as a drug overdose,
so New York state law made an in-~~
tional distinction between patients
allowed to die passively by refusing
life support, and those who seek active
help in bringing about the end, he
wrote.
"What business is it of the state,"
Miner wrote, "to require the continua-

Continued from Page A-1
Jus~ce Sandra Day O'Connor, in
nent and inevitable? What interest can
the state possibly have in the prolon- an opmon concurring with Rehngation of a life that is all but ended?" quist's, said states clearly can ban
State Attorney General Den~is . assisted suicide for people who are
Vacco argued at the time that all New not "truly competent of facing immiYorkers may exercise a right to end nent death, or those whose decisions
u~~ant~ medical help, but none had to hasten death would not truly be vol·
a. nght to help or be h~lped in a sui- untary."
But she left unanswered the "narc~de. Vacco said there is a substantial
.difference between assisted suicide rower question whether a mentally
and .withdrawing life support, con- ~ompetent pers.on who is experienctendmg the state law strikes a balance mg great suffenng has a constitutionbetween the "individual autonomy" ally ~ognizable interest in controlling
of those who want to commit suicide the crrcumstances of his or her immi-and vulnerable citizens who don't. nent death."
."1broughout the nation," Rehn. Rehnquist appeared to. agree, writ- 9u1st wrote, "Americans are engaged
mg thatstates have an important interm an earnest and profound debate
est "in protecting vulnerable groups
a~ut the morality, legality and practi- including the poor, the elderly and cality of physician-assisted suicide
disabled persons - from abuse
Our holding permits this debate t~
neglect and mistakes."
'
continue, as it should in a democratic
.
Vacco had argued the state's inter- society."
est in preventing abuse and mistakes
. Justice Stephen G. Breyer, whose
was ·~compelling."
wife works with dying cancer

patients, said in a separate opinion·the
state, laws "do not prohibit doctors
from .providing patients with drugs
s~ffic1ent to control pain despite the
nsk that those drugs themselves will
kill."
Miner, himself stricken during a
Rosh Hashana service at Greenport's
Congregation ~nshe Emeth last September, was said to have taken "senior
status" and was semi-retired. He has
been judge of the U.S. Court of
Appeals for the Second Circuit since
1985 and was said to have been on the
Republican short list of U.S. Supreme
Court nominees six year5 ago.
A Hu~on native, he was the city's
corporatIOn counsel, Columbia County district attorney and practiced law
as a partner in the firm of Miner and
Miner.
He was elected a state Supreme
Court justice in 1976 and named to
the federal bench as a judge of the
U.S. District Court for the Northern

UNITED STATES COURT OF APPEALS
SECOND CIRCUIT

•

CHAMBl!Rll OF

RICHARD J, CARDAMONE
CIRCUIT JUDGE

July 8, 1997

Hon. Roger J. Miner
U.S. Circuit Judge
RD #2, Box llOE
Hudson, New York 12534
Dear Roger:
Many thanks to you and Jackie for your kind
invitation to attend a pool party at your home on August
16. As I explained to Ralph when he gave us alternative
dates, Kate and I will be attending our son's wedding on
August 16 on Long Island, otherwise we would have been
present.
Warm regards,

•
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CHAMBERS OF

RALPH K. WINTER
CHIEF JUDGE
U.S. COURTHOUSE
141 CHURCH STREET
NEW HAVEN, CT 06510

1i

r 2 2 1997

ROGER J. MINER
U.S. CIRCUIT JUDGE

ALBANY NEW YORK
August 20, 1997

The Honorable Roger J. Miner
U.S. Circuit Judge
James T. Foley Courthouse
445 Broadway
Albany, NY 12207-2928
Dear Roger:
Although I am very much a traditionalist when it comes to
court matters, there is one tradition of our court that I believe
to be unfortunate,
namely the reluctance of senior judges to
attend court meetings.
So far as I can tell, district court
meetings in the circuit are routinely attended by senior judges.
I realize that not attending court meetings may be viewed as one of
the benefits of senior status and that attendance is sometimes
difficult because of the need to travel, but the inconvenience
should be weighed against the loss to the court of the wisdom you
have accumulated over your years of service.
I hope that you will take this letter to heart and do your
best to attend court meetings in the future.

Sincerely,

RALPH K. WINTER
RKW/gam

AndPew W. Smith 590 W estePn Ave. #1 Albanlj, NY 11103

September 6, 1997
The Hon. Roger J. Miner
United States Court of Appeals, Second Circuit
James T. Foley Courthouse
445 Broadway, Rm. 414
Albany, NY 12207

ECEIVED
~

p u~ 1997

ROGt.R J. MINtR
U.S. CIRCUIT JUDGE

ALBANY NEW YORK

Dear Judge Miner:

I apologize for leaving Friday without ever
thanking you for lunch. I very much enjoyed the meal
and the company.
At lunch, I told you that clerking was the best job a
law student could land. I was not speaking in the
hypothetical. I have learned more this year than in three
years of law school, and have enjoyed the learning far
more. More importantly, I have enjoyed working for you
- I cannot imagine a better mentor, in a time when the
legal world has very little time for mentoring.
I greatly appreciate having had the opportunity to
work for you. I wish you the best of health. I will see you
in New York City for lunch at some point, if not before I
leave Albany.
Yours,

UNITED STATES COURT OF APPEALS
SECOND CIRCUIT

CEIVED
CHAMBERS OF

~EP

FRANK X. ALTIMARI
U.S. CIRCUrT JUDQE
UNrTED STATES COURTHOUSE
TWO UNIONDALE AVENUE
UNIONDALE, NY 11553

1 5 1997

ROGER J. MINER

•

U.S. CIRCUIT JUDGE

ALBANY NEW YORK
September 12, 1997

PERSONAL & UNOFFICIAL

Honorable and Mrs. Roger J. Miner
One Merlin's Way
Camelot Heights
Hudson, New York 12534
Dear Jackie and Roger:
Many, many thanks for your very kind note concerning "ZachorRemember." With God's help, I will be able to finish "Blind Justice."
You have no idea how grateful I am to both of you for your daily
prayers. Without it, I would probably be in serious trouble. In a couple of weeks,
I will be starting radiation and with some luck, I will survive.

•

Again, many thanks for your very kind note.

P.S. I continue to pray for the both of you.

•

C IVE

UNITED STATES COURT OF APPEALS

•

U NITED S T ATES COURTHOUSE

EP t 3 1997

FoLEY SauARE

NEW YORK, NY 10007

ROG1 R J. Ml~J£R

n

U.S. CIRC
JU ~GE
/,_g, i. 't NEW RV.

CHAMBERS OF

PIERRE N. LEVAL
CIRCUIT JUDGE

September 19, 1997

Dear Jackie and Roger,
This is a very tardy letter to tell you how much Susana and

•

I enjoyed the wonderful party at your fabulously beautiful home
and to thank you for your generosity.

It was a splendid day, a

fabulous feast, and the most convivial gathering.

It was great

of you to do it.
It is a joy to see Roger restored to such good health and
spirit.
Fondly

•

Pierre N. Leval

•

ECEIVED
ALBANY LAW SCHOOL
Patrick J. Borchers
PROFESSOR OF LAW
ASSOCIATE DEAN FOR ACADEMIC AFFAIRS

OCT 3 I 1997
ROGER J. MINl::.R
U.S. CIRCUIT JUDGE

ALBANY NEW YORK

October 29, 1997

Hon. Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge Miner:
I'm pleased to hear your class is going well from your end, and have heard lots of nice things from the
student end.

•

Thanks for your review of the Posner book. I haven't gotten around to reading the book yet, although I
agree with you that it is mighty odd that he would herald the increased use of clerks in opinion writing as
an appropriate means of dealing with a crushing case load. As you note, in other writings he has ridiculed
the practice.
In fact, the year I clerked (' 86-' 87), I ran across a Posner clerk, who described working for Posner as little
more than cite checking. He liked Posner, it just wasn't a very interesting job. All of that also fits with
my general impression from reading his opinions that he does all of his own writing. He (and to a lesser
extent Easterbrook) have a loose style that (I think) would be hard for a clerk to duplicate.
I read Posner's book The Problems of Jurisprudence a few years back. I found a fair amount with which
to agree in the book, although he had a sentence that stated: "Speaking of great legal minds, Justice
Jackson never went to law school. " I wrote him .a letter to point out that Jackson had attended here at
Albany though, as was common back then, he never took a degree. He sent back a note to the effect that
he was sorry, and would fix it in the paperback edition. (I bet he got that notion from the movie -- titled,
I think, "Judgment at Nuremburg" -- which leaves the impression that Jackson did not attend law school.)
Thanks again for your interesting review.

•

P, trick J. orchers
Professor of Law
Associate Dean for Academic Affairs

laf

80 NEW SCOTLAND AVENUE, ALBANY, NEW YORK 12208-3494 (518) 445-2311 FAX: (518) 445-2315

CHAMBERS OF

WILFRED FEINBERG
UNITED STATES CIRCUIT JUDGE
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ROGER J. MlNER
U.S. CIRCUIT JUDGE
October 29 ~L~ IJ 7NEW YORK

Dear Roger:
Thank you for sending me a reprint of your
book review.
I look forward to reading it.
Posner is an interesting man.
I heard him give
the Madison Lecture the other night at NYU Law
School. He is very bright and quite prolific, but
that doesn't mean I agree with everything he says
(and I haven't even read your book review yet!)
With warm regards.
Sincerely,

Wilfred Feinberg

Hon. Roger J. Miner
U.S. Circuit Judge
James T. Foley Courthouse
445 Broadway - Suite 414
Albany, NY 12207-2928
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U.S. CIRCUIT JUOGE

ALBANY NEW YORK
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ROGER J. MINER
U.S. CIRCUIT JUDGE

November 4

f

NEW }'ORK

Dear Roger:
Your review of Posner's book was of great
interest to me. I agree with you that it
doesn't sound as though the book improves the
federal courts and one wonders why he wrote it.
Thanks for sending your review.
Warm regards,

NOV. 7. 1997 2: 02PM

NO. 0550

P.

EC I E
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Nordcmt Distrl« ofNew York.
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RUul:R J. MINtR
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

Tllomu J. McAvoy
Chief Judge

November 7, 1997

Hon. Roger J_Miner

Senior Judge
United States CoW1 of Appeals
445 Broadway - Suite 414
Albany, New York

12207-2928

RE: Book Review

Dear Roger:
Upon receiving, reacting and enjoying your assassination of Judge Posner, I
immediately contacted my publisher and withdrew my recent attempt to revolutionize the
federal judiciary. I hope you have surveyed the local apparel purveyors to .find the most
fashionable attire made of Kevlar because you certainly are going to need it. Could you
do Jack Weinstein next?
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Honorable Roger J. Miner
United States Court of Appeals
for the Second Circuit
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge:

•

Thank you for your warm letter, which I received
late last week. I immediately read your article about Judge
Posner's latest book. You handled the review with your
usual aplomb. I find it interesting that Judge Posner do.e s
not see the crisis that everybody else knows exists.
Perhaps we should all try living in his world .
Things are overall going well with Tain and me.
She is working very hard in business school at Columbia and
starting to apply for the all important job between the two
years. Work at Solomon Zauderer is good, although I have
been pressed a bit of late. It looks like I will have my
first solo trial in New York Supreme before the end of the
year. The case is a small one but I am looking forward to
the experience.
I had lunch with Charlie recently and we spent a
good deal of time reminiscing about our clerkship. We both
admitted to missing that year a little more than we would
have liked.
I am glad that you are well and back at work •
When my life calms down a little more, I will try to arrange
lunch or dinner with you and Charlie. My best to Jackie.

A. Schneider

•

LAS/bm

MICHAEL H. ROFFER

E

1585 BROADWAY
NEW YORK NY 10036-8299
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ROGER J. N E
U.S. CIRCUIT JU GE

ALBANY NEW ORK
November 3, 1997

The Honorable Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 1 2207
Dear Judge:
Many thanks for the book review reprint.

ouch!!

Best regards.
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The Honorable Roger J. Miner
Circuit Judge
United States Court of Appeals -- Second Circuit
United States Courthouse
445 Broadway; Room 414
Albany, New York 12207

••

Dear Judge:
Many thanks for the book review of Judge Posner1s latest epistle. I have not read the
book, and after reading your review, I don't think it's worth my time. Now that you've taken
senior status, I hope you'll have more time to devote to writing law review articles •• perhaps
even a book!
The latest update on the CIA is that I am still a viable candidate i."l an office that can't hire
anyone (other than graduates right out of law school) until it gets a new general counsel. Clinton
finally appointed one two weeks ago, whose confirmation hearings will not be held until early
next year. I have to admit, I am starting to feel a bit sanguine about "the Company." On a
somewhat related note, I cast my vote for Gilmore this morning, and the predictions by the
pundits are that he will win handily over his car dealer opponent. In the event that Gilmore wins,
do you think you might be able to put a word in with your son about a bright, hardworklll&,
former law clerk of yours who would be willin& to relocate to Ri.chmond to serve the new
governor?
I am teach.in.a the legal writina class again at American University's law school. I find it
veey rewarding and constantly give comfort to my students by tellina them that. as good a writer
as I am now, I really didn't start to hone my skills until I graduated from law school and started
workina for you. I have started to think about the topic I'm aoing to use for next semester's

•
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appellate brief writing assignment. I would like to give them an issue of federal crimjnal
statutory interpretation over which the circuits are split but can't think of any off the top of my
head. Have you come.across any such issues lately, or do you have any issues that you think
would be good for an appellate brief? My only restriction is that I refuse to give them a
constitutional law issue. As I learned from my year with you1 law school already gives law
students an unrealistic impression of the percentage of legal work done in the "real world"
involving constitutional law, and I have no desire to contribute to that illusion.
I am glad to hear that you are leaning in the direction of having the clerks' reunion at
Camelot in '98. It was one of the highlights of the clerkship! Please give my regards to Mrs.
Miner.
Sincerely,

AJ;f
David Katz
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Sean R. 0 'Brien
500 West lllth Street #3A
New York, New York 10025
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ROGER J. MIN ER l( · A
U.S. CIRCUIT JUDGE . .

ALBANY NEW YORK

November 3, 1997

Hon. Roger J. Miner,
Circuit Judge,
United States Court of Appeals,
445 Broadway, Suite 414,
Albany, New York 12207.
Dear Judge:
I won't waste your time with the apologies that I
owe you for staying out of touch for so long, but I will let
you know that it was wonderful to hear from you.
It is also
great to discover that - as evidenced by your latest article
- you continue to eschew the "easy road." And, I'm glad to
hear that you are established in you new chambers; I
certainly will come by to see you.
As you might imagine, my work here has been very,
very busy.
I have spent the better part of the last year
working on an enormous securities fraud case, and there have
been times when the work was nothing short of endless.
Nonetheless, I have been able to continue my ~ b..QnQ
efforts, which included another trial in March of this year.
It was a bench trial in front of Judge Stanton, and involved
an arrest made in violation of Payton v. New York.
For a
seemingly simple case, a surprising number of interesting
issues came up. Moreover, I learned that Judge Stanton is a
fabulous judge - he's straightforward and hard-headed, and
he requires a lot from the attorneys litigating in front of
him.
I think you would like him. (I probably only say this,
of course, because we won the case.) As my career goes,
probably the only thing that I feel I am not pursuing
sufficiently are my academic interests, which, while much
diminished since I began practicing, are still floating
around out there.
On the personal side, life with Rebecca is the
greatest. We recently purchased an apartment on lllth
Street in Manhattan, and we more recently learned that we

•
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Hon. Roger J. Miner

are going to have a baby in May of next year.
Rebecca is
now on her third job: she started doing appellate criminal
defense, made a short stop at a firm called Stillman,
Friedman & Shaw doing white-collar criminal defense, and is
now doing trial-level public defense in the Bronx.
She's
finally where she really wants to be, and she's enjoying the
work a great deal.
Please continue to keep me up to date.
I will do
better in doing the same.
Say hello to Mrs. Miner for me,
and to Shirley.
Sincerely,
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November 10, 1997

The Honorable Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Roger,
Your book review of Dick Posner's The Federal Courts: Challenge and Reform was
waiting for me on my return from a brief trip abroad. I am delighted to have it and will
read it with great interest.
Many thanks!
Best always,

\_·

UNITED STATES DISTRICT COURT
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P.O . BOX 736S
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November 12, 1997

Honorable Roger J. Miner
United States Court of Appeals
James T. Foley U.S. Courthouse
Suite 414
445 Broadway
Albany, NY
12207-2928
Dear Roger:

r

I am sure you will be delighted to know that I agree with
the view point expressed in the poof on Posner Law Review
article.
Thanks for sending it to me.
Sincerely,

·~

Neal P. McCurn
NPMcC: jw
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LLP
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U.S. CIRCUIT JUDGE
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November 11, 1997
Chambers of the Hon. Roger J. Miner
Circuit Judge, United States Court of Appeals
for the Second Circuit
States
Courthouse
United
445 Broadway, Suite 414
Albany, NY 12207

Dear Judge:
Thank you so much for your recent letter and your review of Judge Posner's latest
book on the Federal Courts. It was great to hear from you. I've already spent a few moments
perusing the review -- a full read will follow -- and I got a particular "kick" out of your treatment
of Judge Posner's statement that law clerks possess better legal analytic capabilities than federal
judges. If only Judge Posner had read my initial draft opinions, he'd change his tune in a hurry!

.J

My transition to litigator is now complete, and I have a wide variety of cases on
my plate, in both federal and state court. No trials yet, but good experiences nevertheless. I have
much more free time now than in the old Cravath days, of course, but much of that time is now
taken up by some "community" type activities with which I've become involved.
I hope you remain well, and I very much hope to see you soon in New York City.
I do get there from time to time, and will see if my next visit can be matched to one of your
sittings. Please convey my best regards to Jackie and Shirley. Thanks again.
Sincerely,
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November 9, 1997
James H. McQuade
1230 Park Avenue, Apt. l 7D
New York, N.Y. 10128
(212) 831-6485

LBA Y N V YORK
Honorable Roger J. Miner
United States Courthouse
445 Broadway, Suite 414
Albany, New York 12207
Dear "Judge":
I was very happy to receive your letter last week. I also enjoyed reading your review
of Judge Posner's book on the Federal Courts. Based on your review, I do not think that I
will rush out to purchase Posner's book.

c

Life as an associate at Orrick, Herrington & Sutcliffe has been treating me well . .
During the past year at the firm, I have been working in both the Litigation Department and
the Employment Department. Just this month I made the big decision to join the
Employment Department. I am finding the work interesting and feel that I am getting some
excellent experience. Perhaps most importantly, I am not working so many hours that I am
unable to maintain a life outside of work.
In fact, Margaret and I just returned from a vacation in Portugal. We flew into
Lisbon, rented a car, and traveled throughout the countryside. We had a great time--and
managed to stay clear of any stray dogs.
Speaking of travel, I am pleased to hear that the law clerk reunion will be held in
Hudson next year. I think that it is a fine idea to move the reunion from New York City to
Hudson.
I also look forward to visiting you in your new chambers in New York City. Please
give my regards to Mrs. Miner.

Sincerely,

c
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Noa Mei-Dan, LLB.
Amir Nachlieli, BA, LL B.
Tai Dagan, LLB.
Tai Tirosh, LLB.
Zvi Haimovitch, LLB.
Eyal Blizovsky, LL.B
*

4 KOIFMAN ST.
TEL-AVIV 68012, ISRAEL
PHONE: (972) 3-510-2491
FAX: (972) 3-510-2493

, 'n1 w1 ,,I ,o,,
ATIORN EYS-AT-LAW
4 1U9,lj7 JlTil
68012 J,JN-';m
03-510-2491 :]19/l'.I
03-510-2493 :Ilj79

'1? ,01,
'1?-illlJ ?lJ'

*TT9 nnm
11'.JJlD n ' UlJ 1"1

n-'n ;im
'/N'?Til l'UN

l H?l'.I
rn1T n ?n
E-Mail: main@ljlaw.co.il

f'Jln,,TI 'J~
'j]IlJlT'? J ?,,N
(~11'·l'J 7 W 1·mu nJW7 )

(Also a member of New York Bar)

November 10, 1997

Chamber of
Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
U.S.A.

Dear Judge:
Thanks for your recent note and article. I am thrilled that you are feeling strong
enough to write, and critically at that.
Since we last spoke, I have moved to Tel Aviv to manage the international practice of
a medium-sized Israeli law firm. My new address and telephone number is as above.
Once again I can offer you my services as a tour guide, should you make your way to
the Holy Land. In the meantime, best wishes to Jackie and you for happiness and good
health.

#Norman

*
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November 17, 1997
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Judge Roger Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207

Dear Judge Miner:
Thanks for the reprint of your latest article. After the article
that appeared in the Wall Street Journal about the attorney who
moved from a large New York City firm to "humble" Albany Law
School to teach as an adjunct and then proceeded to defraud the
FDIC and RTC out of large unearned attorneys' fees, your
association with the Law School may give us some much needed
legitimacy!
I hope you have enjoyed your teaching experience here. As soon
as classes are over for the semester, December 3, I will give you
a call and perhaps we can have lunch. This has been, without
doubt, the busiest semester I have had here; I haven't been able
to have the fun of maintaining contact with the people I most
enjoy.
I hope to rectify that after December 3.
Have a good Thanksgiving and I will give you call the following
week.
Sincerely yours,

c

/ <>-"-"-Thomas H. Sponsler
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Hon. Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12202
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ROGER J. Ml 1ER
U.S. CIRCUIT JU

Dear Judge:

G~

f1LBANl' NEW YORI(

Thank you for sending along your book review. It's good to see that Catholic University
finally printed its Summer issue. (So much for a March/April deadline.)
I am starting to get settled into my new lifestyle. My apartment is coming together and I
think Cletus is satisfied with his new home. I have done a fair amount of exploration around the
City, but I've only taken my camera out once. However, I'm starting to feel inspired again, so it
shouldn't be long before I'm roaming the streets armed with my 35mm on a regular basis.
Work has been reasonably enjoyable. The people at the firm are very nice and I think I'll
like working with them. I am still getting adjusted to having dinner served at the firm every
night and having someone shine my shoes while I sjt at my desk. I can't imagine how much
money the firm could save its clients if it cut out such ridiculous perks.
I have been assigned to a huge patent case and told not to take any other assignment. The
case is interesting, but we're doing mostly document production at this point. The document
work is mind-numbingly boring, but it does get me home at a regular hour every night. I hope
we will get into the legal issues pretty soon. When we do, I think I'll really like working on this
case.
I hope you are well. Work permitting, I am going to try to stop by during your December
sitting to say hello and wish you bon voyage as you head West for the winter. Please give my
regards to Mrs. Miner and everyone in Chambers .

Sincerely,

Doctm:!nt l
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November 11, 1997

Attorneys at Law
Suite 2800
1100 Peachtree Street
Atlanta, Georgia 30309-4530
Telephone: 404.815.6500
Facsimile: 404.815.6555
E-mail: jvan detta@kilstock.com
Direct Dial: 404.815.6495

Hon. Roger J. Miner
Senior Circuit Judge
U.S. Court of Appeals
Second Circuit
U.S. Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge:

•

I've just finished your review of Judge Posner's "The Federal Courts: Challenge And
Reform," and, as always, I continue to be overwhelmed with the verve and deep
understanding with which you write and speak about the federal court system. Judge
Posner's writings, while sometimes provocative and entertaining, usually have left me
unfulfilled (like his book on Cardozo, which contains some fascinating anecdotal material
about what really went on in the facts underlying several of Cardozo's most famous New
York Court of Appeals opinions, but which ultimately left me cold with its attempt to
"quantify" reputation by the number of column inches one has in Shepard's).
A client (an executive V.P. at a major airline) recently commented to me during a
very long evening of frenetic preparation for the next day at a trial in Houston that he had
never before understood how much "back-room" work went into each day of a case. I think
you make the same point in response to Judge Posner's glib analysis of how a federal judge's
chambers operate (God, I'm glad I didn't clerk in his chambers!). Anyone who wants to
understand what the federal courts are really all about needs to witness the seriousness of
purpose, the integrity, and the commitment to achieving justice through rigorous analysis and
thoughtful deliberation that goes on your chambers as a matter of course. I suspect that
might encourage the public to compel the President and the Senate to perform what should be
one of the least onerous yet most important of their shared Constitutional duties .

•
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KILPATRICK STOCKTON LLP

Hon. Roger J. Miner
August 27, 1997
Page2

Thank you so much for sharing your excellent Book Review with me. I hope all is
well with you and Jackie. Please pass on best regards from Kathleen and me to Jackie and
everyone else in chambers.
Sincerely,

/jvd

P.S.: Have you read any opinions lately by Judge Bruce Selya in Boston? See, for example,
the recent opinion in Abbott v. Bragdon, 107 F.3d 934 (1st Cir. 1997). Abbott, I believe,
provides a lesson on how not to write a judicial opinion -- the verbiage is turgid and
intentionally obscure. Perhaps his clerks would benefit from enrolling your appellate
advocacy class the next time it is offered.
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November 7, 1997
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The Honorable Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, New York 12207
Dear Judge Miner:
Many thanks for sending your book review of "The Federal Courts: Challenge and
Reform". I have often thought that Judge Posner would be happy to be the only judge on the
one national Circuit Court of Appeal. I suspect he could handle the work load, at least for a few
days.
Your use of stats from the Administrative Office of the U.S. supports your observation
that Po.sner does not adequately focus on quality of justice. The i ncreased caseloads are
horrendous and I agree with you that the fractioJI of difficult cases in the courts of appeals are
not declining. I am not sure what Posner means by referring to law clerks who "have better
legal analytic capabilities" than the judges they serve. How can a recent graduate, no matter
how bright, possess the life experiences to analyze issues better than seasoned jurists? Is Posner
talking about issues in the abstract or practical issues that lead to opinions that render as much
justice possible and serve as precedent for the bench, bar and the citizens of a circuit to rely on?

The Honorable Roger J. Miner
November 7, 1997
Page 2

In any event I enjoyed your review. I did not realize you had authored the pieces
referred to in footnotes 11, 21, 23, 24, 37, 40 and 50. I salute you for doing what few of our
federal judges do! I would be honored to have you review my book. I am aiming for a Fall
1998 release but, sometimes, book publishers have different projection dates than we do.
Best wishes.
Very truly yours,

JaZ): rlisle
JCC/cg
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ROG R J. MINER

U.S. CIRCUIT JUDG _
• 1BAt Y NEW YORK

December 2, 1997

Hon. Roger J. Miner
Circuit Judge
United States Court of Appeals
Second Circuit, U. S. Courthouse
445 Broadway - Suite 414
Albany, New York 12207
De~~

Roger: ,

'.

.. .
..

.,..,

Merle and I are sorry that we were not able to get together with Jackie
and you this summer. However, we are delighted to hear that you will be heading
out West for the winter.
We are planning to be in the Phoenix area after February 1. We will
be staying at 10040 East Happy Valley Road (I kid you not), #422 Desert
Highlands, Scotts~ale, Arizona 85255. We do not have a telephone number to
offer you yet, but you certainly can contact us through our daughter, who is
Rachel Lustiger who lives at 8320 North 50th Street, Paradise Valley, Arizona
85253, and whose telephone number is 602/922-9446. She will certainly relay any
message of where you are to Merle and me so we can get in touch with you. By
the way, where are you planning to establish your winter quarters?
I read your book review which appeared in the Catholic University of
America Law Review.
It was excellent and typical of your first-rate
craftsmanship.

The New York Law School: At the heart of New York's legal community for over 100 years

Hon. Roger J. Miner

-2-

December 2, 1997

Merle and I are really looking forward to seeing Jackie and you this
winter. Professionally, intellectually, and even more important on human terms,
I am sure we will all have a great time together.
With warmest personal regards and deepest affection.
Cordially yours,

[J(/Y;
E. Donald Shapiro
The Joseph Solomon Distinguished
Professor of Law and
Supernumerary Fellow of
St. Cross College
at Oxford University
EDS/dr

BARRETT

& GRAVANTE LLP

100

..._,,

STATE STREET

ALBANY,
1 !585 BROADWAY
NEW YORK, N .Y . 10036
( 212) 969-5600
FACSIMILE (212) 969-5650

N .Y. 12207
BARRETT 8c GRAVANTE

(518) 434-0600

A f"AftTNElt8Hll' INCLUDING l'ftOF"lHIONAL AH OCIATIONI

FACSIMILE (!518) 434-0665

January 5, 1998

200 EAST ROBINSON STREET
SUITE 325
ORLANDO, FL 32801
(407) 425-7118
FACSIMILE (407) 425-7047
BARNETT BANK PLAZA
ONE EAST BROWARD B LVD.
SUITE 620
FORT LAUDERDALE, FL 33301
(9!54) 3!56-001 1
FACSIMILE (9!54) 3!56-0022

Honorable Roger J. Miner
United States Court of Appeals
for the Second Circuit
James T. Foley U.S Courthouse
445 Broadway
Albany, New York 12201 - 0858
Dear Judge Miner:
Many thanks for your support in getting the Northern
District Roundup into print.
Just in case the holiday merriment
kept you from the New York Law Journal, I have enclosed a copy .

0

Kind regards.

Giryt~
Adam R. Shaw

·Former C-GCC
u;ra<loate ~.
R.~ .J/!r!r~
·.,, , . · . ~
• .

.

:relishes work
L•
•1

·

GREENPORT ~ The year v.:,as
11989. The case was nothing you'd
_r1ormally expect from Saratoga'
rSprings:
.. ,
1 : "We were prosecuting a group of
1individuals for selling crack
cocaine," said Paul Silver.' "They
. were well organized, distributing
~ge quantities on a daily basis.
, )Vhen we executed search warrants
.,at their residence, we found a lot of
1fireanns. Ballistics tests tied those
firearms to drive-by shootings in
,New York City."
: · Welcome to Silver's world - a
' world he may not · have entered
1without attending Columbia-Greene
Community College.
·
For over l 0 years, Silver has
served as assistant United States
attorney in the U.S. Attorney's
. ©ffice, Northern District of New
~York, which encompasses the state's
'liortheastern and central regions. .He
rcurrently devotes himself to federal
rcriminal prosecutions, including
'tnany drug cases.
~ . Silver's interest in legal affairs
·goes back to his days at ColumbiaGreene, where he earned an A.A. in
!criminal ju'stice. At that point, he
iWas aiming for a slightly different
.area of the law: "I wanted to be a
cop," he said.
Roger Miner changed all that.
- e Columbia County district attor[J!Y at the time, Miner encountered
;Silver while teaching at Columbia- .
preene. They kept in touch even
,while going their separate ways 'Miner to a seat on the state Supreme
,<;ourt, Silv~r to a B.A. from
SUNY/Albany.
· '. Upon Silver's SUNY graduation,
'.\'Judge Miner called me to his
chambers," Silver ·remembered,
:r.hnd pretty much told me that he
.thought law school was what I
should be doing. I accepted the
advice."
" That advice Jed him eventually.to
~·clerkship with Miner himself, who
[!pd become a federal district judge.
;J?uring that time, Silver began
~eveloping the inclinations that
pave shaped . his,. career, most
Pf>tably a preference for public ser-

"'

10 ~our.troom.
.

'

· ·~'""'

k

~"'. -~

witri.esses' mouths, but we need to
tell them what they can and, can't
.say i~ die courtroom, and bow they
cwan·rks.~y it; All .in all, it's a l?t ~f
0

All that worl<: frequently .culminates in Silver's favorite venue: the'
courtroom i~se]f.
"
·;q: like p~senting J:he pr.oof. Hike
establishing 'i:'apport with the jticy. I
enjoy making legal arguments when
defense collnseLO:bjects to evidence.
· · It's a constaht thinking process: yo
can't let yottr guard down at all (lur
ing the hQurs tha.t you're in the
courtroom: I supi>ose it's the ..intensity of the battle that:s most enjoy~
able.".
Many cases, ·o f course, never get
to trial because of plea bargaining, a
procedure for which Silver makes
no apologies. Indeed, he argues that
plea bargaining se.rV~ both judicial
'
efficiency and justice itself.
Paul Silver
"If there were no plea batgains,
vice.
the system would have a lot of diffi"Especially when you're a young · culty continuing to function," he
lawyer, you, have a muoh greater asserteCI. "But a criminal case is not
opportunity in public service to altogether unlike any other type of
assume responsibility," be noted. litigation, in that there's usually a
"You're handed a file, and you're middle ground. A plea bargain helps
told, 'Take care of it,' wliich might find that middle ground: it aUows
even mean preparing for and going everyone to walk away knowing
to trial. That's not something you'd that justice was served."
be able to do at a large private firm."
Outside the attomey's office, SilTrial work, according to ·Silver, ver has served with distinction in
goes far beyond the standard fare of some of Columbia County's fite
a TV courtroom drama.
departments and rescue squads. The
.''There's a lot of preparation that origins of his community work date
goes into the process before you back to his early days in the area.
actually get into the courtroom. You
"I came to Columb1a County in·
collaborate with investigators to 1971 and worked with my cousins
gather evidence for a chwge. You in Hudson," he remembers. "One
prepare for a grand jury indictment. day there was a fire in the alleyway
You open up your case to the nearby; I was not in the fire qepart·
defense during the discovery ment, but I was able to go out and
process. You get your documents in help. It was enjoyable. That got me
order for the trial. All of your work involved in the department, an
is for naught if you go into trial eventually rescue setvices. Tri
unprepared."
·
work bas kept me away for a littl
Part of that preparation involves while, but I'm looking forward to
teaching witnesses about the court- getting involved again. Everybody
room process.
gives back to the community in a
"Witnesses speak in terms of different way; this is how I dojt."
reality; what they need to do is turn
This and helping to serve justice
that into reality in admissible form. in federal courts. Both qualify Paul
Obviously we don't put words in Silver as a significant contributor.

ALBANY LAW SCHOOL

ECEIVE
N?. 1 7 1998

Patrick J. Borchers
PROFESSOR OF LAW
ASSOCIATE DEAN FOR ACADEMIC AFFAIRS

ROGER J. MINER
U.S. CIRCUIT JUDGE
LBANY NEW YORK

April 16, 1998

Honorable Roger J. Miner, Circuit Judge
United States Court of Appeals for the Second Circuit
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge Miner:
Thank you for your wonderful lecture in the Complex Federal Litigation Course. The students
really appreciated it and thought it extremely useful to their development as attorneys.
Sincerely yours,

*

80 NEW SCOTLAND AVENUE, ALBANY, NEW YORK 12208-3494 (518) 445-2311 FAX: (518) 445-2315
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UNITED STATES COURT OF APPEALS

-

SECOND CIRCUIT

CHAMBERS OF

ROGER

J.

MINER

CIRCUIT J U DGE
UNITED STATES COURTHOUSE
445 BROADWAY, SUITE 414
ALBANY, NY 12207

May 7, 1998

Hon. Gerald B. Solomon
U.S. House of Representatives
2265 Rayburn House Office Bldg.
Washington, DC 20515
Dear Jerry:
I write for Jackie as well as myself to wish you all the
best as you prepare to retire from a long and distinguished
career in public service. You have been a great friend to us,
and we are most grateful to have had your friendship over the
years. We appreciate your advice, assistance and encouragement
much more than words can ever say~
..

'-

The constituents of your congressional district were most
fortunate in having you as their Representative in Congress for
two decades, and your service to the state and nation will never
be forgotten. Integrity, honesty, high moral principles and good
old-fashioned hard work have been the hallmarks of your career.
Because of these, you have earned the well-deserved respect of
people of all political faiths. Most of all, you are a true
patriot who has honored us all by your own example of devotion to
our beloved country. There will be a successor to your seat in
Congress, but there will never be a replacement for Jerry
Solomon.
We pray that you and Freda have many, many happy years
together in retirement, and we look forward to the continuation
of the close relationship that we have been privileged to enjoy
with you for so long a time.

Sincerely,

c

RJM/sjh

~

Roger J. Miner

~,,

--

-
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CASE WESTERN RESERVE UNIVERSITY

1-IAY 2 6 1998
May 21, 1998

ROGER J. MINER
U.S. CIRvUIT JUDGt

ALBANY NEW YORK
The Honorable Roger J. Miner, Chief Judge
United States Court of Appeals
Second Circuit
United States Courthouse
, 445 Broadway, Suite 414
Albany,' New York 12207

Dear Judge Miner:
Thank you for your kind letter of May 14. This has been an exciting year for me and
a great opportunity to lead a fine institution.

(
'-

'.' I remember you, your wife, and your son very well. I enjoyed working with you
while I was at New York Law School. New York Law School remains close to my heart.
Those were wonderful, exciting years as I began my academic career. I am always happy
and proud to read of the great things going on at New York Law School nowadays, and I
keep in touch with Harry Wellington and other friends on the faculty.
Thank you as well for your kind invitation to entertain applications from our students
for a position with you as judicial clerk. I know that they would receive a superb experience
with you. I have asked our Assistant Dean for Employer Services, Barbara Weinzierl, to
follow-up with your office on this matter.
I hope that you and your family are well. Thank you again for your kind wishes.
Sincerely,

Gerald Korngold
Dean and Mccurdy Professor of Law

GK/slb

c

GK6\minor.ltr

cc:

Assistant Dean Barbara Weinzierl

Case Western Reserve University
School of Law
Office of the Dean
11075 East Boulevard
Cleveland, Ohio 44106-7148

Phone 216/368-3283
Fax
216/368-6144

Officer's Suit for Overtime to Train Dog Reinstated
av

81LL ALDIN

N LI LJ 5):1.~\~<6 the overtime depended on, among other things, whether

-,
INVOKING THE ADAGE "every dog has his day and
every man his hour," a Manhattan federal appeals panel
has reinstated a claim by a former Newburgh K-9 police
officer for overtime pay for off-duty hours spent training a
department dog.
In granting a new trial, a three-judge panel of the U.S.
Court of Appeals for the Second Circuit ruled that a trial
judge had erred when he charged the jury that the officer
had to show the time spent with the dog at home was
"reasonably necessary" to his duties to be compensable.
"A 'reasonableness' standard is inappropriate in deciding how many hours for which a K-9 officer should be
compensated,'" explained Circuit Judge Richard J. Cardamone, writing for a unanimous court in Holzapfel v. Town
of Newburgh, 97-7114. Instead, citing the Fair Labor Standards Act, Judge ~rdamone said that compensability of

the employee's activity is " necessarily and primarily for
the benefit of the employer," and whether it is an "integral and indispensable part of the job."
Since the dog, Bandit, was "intelligent enough to be
selected as a K-9 trainee," the judge reasoned that the
officer, Joseph Holzapfel, should be accorded the right to
seek additional pay for the hours he spent grooming,
bathing, feeding, training and bonding with the dog at
home. ~jrs~t Jydges Boeer I Mjner ttnd Pierre N. Leval
joined m t e panel's opinion.
Officer Holzapfel joined the Newburgh Police Department in 1990. A year later, ·he applied to become a K-9
officer and Bandit was assigned to him.
After 14 weeks of training, Officer Holzapfel was instructed to continue working with Bandit as much as
possible, and the dog remained with him at home and
Continued on page 10, column 4

Claim for Overtime Reinstated
Continued from page I, column 4
w~rk. As a ~tandard policy, the town
~aid K-9 officers two hours of overtime ~ach week and, pursuant to instructions, Officer Holzapfel filled out
a weekly overtime slip in advance
rather than calculating the actual off.
duty hours spent with Bandit.
Although Officer Holzapfel was told
he would be paid for only two overti~e hours per week, he was never
directed to limit his off-duty activities
to those two hours for which he was
com~~msated. In addition to training
Bandit, he also helped train another
officer's dog.
In 1995, Officer Holzapfel left th
New~urgh police force and bough~
Bandit from the department for $ l
Mon.tbs later, he sued the department ~n White Plains federal court
when it refused to pay him overtime
for the 44-45 off-duty hours each week
he estimated he had spent looking after Bandit from 1991 to 1995. He also
claimed that he was owed overtime
for working with the second dog.

Jurr Instructions
In the ensuing jury trial on the
claims, Southern District Judge William C. Conner told jurors that Officer
Holzapfel had to show the time he
spent over and above 40 hours and
two hours of overtime was "reasonably necessary" to fulflll his duties.
The jury answered that question in
the negative and also found Officer
Holzapfel was not entitled to anything
for the time he spent with the second

police dog. Judge Conner denied his
motion for a new trial.
In addition to faulting Judge Conner
!or his charge oa the compensability
issue, the panel found that he had
erre~ by never instructing the jury on
the issue of whether the police department had knowledge of Officer
Holzapfel's overtime.
Noting that the town's police chief
had acknowledged at trial that an officer. could spend up to an hour a day
ca~mg for a dog, Judge Cardamone
:ia•d tha! was sufficient evidence for a
Jury to fmd that the chief had "actual
as well as constructive knowledge that
~laintiff worked more than two overtime hours a week."
. Judge Cardamone, however, made
it clear that the panel's ruling was not
?lrte blanche for K-9 officers, assertmg there is no precise answer as to
how much a time an officer should
spend off-duty working with a dog.
He also suggested that In the future
employee and employer representa:
tives should negotiate how many off.
duty hours will be compensated so
that the officers will "know the extent
of. their responsibilities" and 80 that
citizens will continue to receive the
services of K-9 units.
The panel upheld the dismissal of
the officer's claim with regard to training the other dog.
Al~n S. Kaufman and Jeffrey Chamberlam of Chamberlain & Kaufman In
Albany represented Ofticer Holzapfel
Daniel J. Schneider of Drake, Som~
mers, Loeb, Tarshis & Catania in Newburgh represented the town.

THE UNIVERSITY OF
College of Law
Career Services

ARIZONA®
TUCSON ARIZONA

Tucson, Arizona 85721
(520) 621-7668

FAX (520) 621-9140

June 8, 1998

The Honorable Roger J. Miner
U.S. Court of Appeals for the 2"d Circuit
414 U.S. Courthouse
445 Broadway
Albany, NY 12207

Re:

1999 Clerkship

Dear Judge Miner:

c

What a pleasant surprise to hear from Virginia Allan (Arizona '99) about your offer of a
clerkship. I am thrilled for Virginia and I know she will be a fine clerk for you. It is a great
honor for us at The University of Arizona to have her serve on the Second Circuit.
We are having a terrific summer in Tucson this year - mildly warm days and cool nights.
We all know the "hammer" will drop soon, so everyone is enjoying the delay in the deep heat. I
hope you and Mrs. Miner will visit us again soon, and as always, please feel free to call upon me
if I can assist in the future.
Respectfully,

ngham
for Career Services
birming
@nt.law.arizona.edu
(520) 621- 060 - Direct Number

MNB/blc

PACE UNIVERSITY
NEW YORK crfY• WESTCHESTER

78 NORTII BROADWAY
WHITE PLAINS, N. Y 10603
PHONE# (914) 422-4234

SCHOOL OF LAW
JAY C . CARLISLE
PROFESSOR OF LAW

FAX# (914) 422-4229
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Barbegue Attendees
Larry & Sheryl Gusman

Johanna (14); Joseph (10)£ Jonathan (8);
Jay Daniel (4); James (Baoy)

-

Charlie & Trish Spada
David Katz
David Hayes
Michael & Susan Roffer -- Jillian (7);

(Benjamin (4)

Danny Isaacs
Craig & Randi Isaacs --

Jordan (Baby)

Lee Schneider
Jim & Margaret McQuade
Alex Stokas
Leo & Linda Gagion

Anna (Baby)

Chris Giordano
Frank LaSalle
Jeff & Danielle Berkman
Andy & Jennifer Smith
Will Barclay
Don & Jane Daugherty
Helen Kim & Richard Nathan (Rebecca (4) ; Niece Evelyn (5)
Deena Merlen
Rich & Lori Platkin
Bob & Jackie Raymond

Robbie ( ) ; Matthew ( )

Kirsten Rutnik
Paul & Maryann Silver - - Joseph ( 14) i Elizabeth ( 11)
Chris Malloy
David & Valerie Kagan

Rachel ( 5) i Julia ( 3) i Danielle ( 2)

Judge & Jackie Miner
Jim & Shirley
Regrets:
Ariella Reback
Lori Sherman
Mike Lowe
Phil Essig
Peter Flocos
Jeff VanDetta

Brian Graifman
Bob Gregory
Jonathan Gottlieb
Sean O'Brien
John Howley

-

CLERKS

c

TERM

PRESENT EMPLOYMENT

David Kagan

(1981-82)

Amster, Rothstein & Ebenstein

Paul Silver

(1982-84)

United States Attorney's Office NDNY

Michael Roffer (1983-86)

Proskauer Rose

Leo Gagion

(1984-86)

Dewey, Ballantine, Bushby

Helen Kim

(1987-88)

Sonnenschein, Nath & Rosenthal

David Hayes

(1989-90)

Buffalo Department of Law

Don Daugherty

(1990-91)

Michael Best &

Larry Gusman

(1990-91)

United State Department of Justice

Lee Schneider

(1991-92)

Solomon, Zauderer, Ellenhorn
Frischer & Sharp

Charlie Spada

(1991-92)

Lankler Siffert & Wohl

Danny Isaacs

(1992-93)

Isaacs & MacAneney

David Katz

(1992-93)

Shea & Gardner

Friedric~

(Lin Sang)

Kirsten Rutnik (1992-93)

Davis Polk & Wardwell

Chris Giordano (1993-94)

O'Sullivan, Graev & Karabell

Craig Isaacs

(1993-94)

Parcher, Hayes & Liebman

Chris Malloy

(1993-94)

Skadden, Arps, Slate, Meagher & Flom

Rich Platkin

(1994-95)

New York State Off ice of
Counsel to the Governor

Bob Raymond

(1994-95)

Cleary, Gottlieb, Steen & Hamilton

Will Barclay

(1995-96)

Bond, Schoeneck & King

Jim McQuade

(1995-96)

Orrick, Herrington & Sutcliffe

Frank LaSalle

(1996-97)

Schulte, Roth & Zabel

Deena Merlen

(1996-97)

DeBevoise & Plimpton

Andy Smith

(1996-97)

Simpson Thacher & Bartlett

Jeff Bernstein (1997-98)
Rob Beshaw
(1997-98)
Alex Stokas

(Intern)
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ATTORNEYS AT LAW

200 North LaSalle Street, Suite 2100
Chicago, Illinois 60601-1095
3 12 346-3100 Telephone
3 12 621-1750 Fax

Established 1970

WRITER'S DIRECT NUMBER

(312) 621-1444

WRITER'S E-MAIL

mbhyman@muchlaw.com

Much Shelist Freed Denenberg
Ament Bell & Rubenstein, P.C.

JUL 0 6 1998
July 1, 1998

ROG... R J. MINtR
U.S. CIRCUIT JUD
ALBANY NEW YOR~E

VIA FACSIMILE
Bryan A. ·Gamer
LawProse, Inc.
5949 Sherry Lane, #728
Dallas, Texas 75225

Judge Roger J. Miner

Beverly Ray Burlingame
Thompson & Knight
1700 Pacific Avenue, St. 3300
Dallas, Texas 75201

Randall Tietjen
Robins Kaplan Miller & Ciresi
2800 LaSalle Place
800 LaSalle Avenue
Minneapolis, MN 55402

U.S. Court of Appeals
James T. Foley Courthouse
445 Broadway, St. 414
Albany, NY 12207

Dear Fellow Scribes Book Award Judges:
I want to thank each of you for your hard work .. Visine anyone? Our three finalists are all
outstanding books and well deserving of our selection.
I look forward to working with you all again next year, and to Judge Miner, thanks for all your advice,

we will truly miss your input.
Best personal regards.
Sincerely yours,

Michael B. Hyman
MBH\rmcl

INDUCTION PROCEEDINGS
FOR

ROSEMARY S. POOLER

UNITED STATES COURTHOUSE
.100 South Clinton Street
Syracuse, New York 13261
Third Floor
Sunday, August 16, 1998
l:OOP.M

SPECIAL SESSION
UNITED STATES COURT OF APPEALS
SECOND CIRCUIT
********
COURT CONVENES
OPENING REMARKS
ChiefJudge Ralph K. Winter
A BRIEF HISTORICAL PERSPECTIVE
ON THE OCCASION
Judge Roger J Miner
REMARKS
Senator Daniel Patrick Moynihan
READING OF THE COMMISSION
George Lange III, Circuit Executive
ADMINISTERING OF OATH
ChiefJudge Ralph K. Winter
ROBING CEREMONY
REMARKS BY NEWLY INDUCTED JUDGE
Judge Rosemary S Pooler

ADJOURNMENT

********
RECEPTION
5'h Floor
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
2 UNIONDALEAVENUE
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PERSONAL AND UNOFFICIAL

ROG R J. 'Ii
U.S. CIRCUIT JU
October 7, 1998

ALBA Y NEW YORK

Hon. Roger J. Miner
United States Court of Appeals
for the Second Circuit
James T. Foley Courthouse
445 Broadway
Albany, New York 12207-2928
Dear Roger:
Permit me to offer my congratulations on your being chosen as the Lecturer
for the Philip B. Blank Memorial Lecture at Pace University. In view of your
outstanding career as an extremely able, hardworking and dedicated judicial
officer, this honor is well-deserved.
Regretfully, a prior commitment precludes my attending the lecture on
November 9th. I'm sure it will be a meaningful lecture.
With kindest personal regards to Jackie, I am,

ARTHUR D. SPATT
ADS:mk

PACE UNIVERSITY
NEW YORK CrIY• WESTCHESTER

78 NORTH BROADWAY
WHITE PLAINS, NY 10603

DAVID SIVE
PROFESSOR OF LAW
SCHOOL OF LAW

(914) 422-4240
FAX (914) 422-4261
E-mail: dsive@genesis.law.pace.edu

October 19, 1998

Honorable Roger J. Miner
United States Court of Appeals for the Second Circuit
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Judge Miner,
I have just received the printed notice about your delivering the 1998 Blank
Lecture here on November 9th. I look forward to it with enthusiasm.
I Iiave reminded Dean Ottinger that you were the inspiration for the
Environmental Law History exhibit which is now permanently and prominently lodged
on a wall on the fourth floor in the Preston building. I hope that time permits you to
take a few minutes to journey up to that floor and see what you inspired.

(Ge::~
David Sive
Enclosure
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The Hon. Roger J. Miner
United States Courthouse
445 Broadway, Suite 414
Albany, NY 12207

Lvf

1998

ROGER J. M1 tR

..S. CIRCUIT JU Gt
' 1 8.~NY NEW YORK

Dear Judge Miner:
Thank you again for submitting your article, "The Unforgettable Peninsula:
Travels in Baja California,'' and allowing us to reprint your wonderful photos. I've
enclosed them along with five copies of the printed Fall 1998 issue in which your
article appears.
So far, readers' responses to this issue have been very enthusiastic and I hope
you and Mrs. Miner are pleased as well.
If you have a·ny questions, please don't hesitate to call.

~
LincTe:eKly,. ~~
on . 1ng
Editor
Experience
Enclosures

THE NINTH ANNUAL
PHILIP B. BLANK MEMORIAL LECTURE ON
ATTORNEY ETHICS

Professional Responsibility
in Appellate Practice:
A View From the Bench
1998 Distinguished Blank Lecturer

THE HONORABLE ROGER J. MINER
United States Court of Appeals for the Second Circuit

MONDAY, NOVEMBER 9, 1998

7:00 P.M.

Pace University School of Law
The Robert B. Fleming Moot Court Roo
Gerber Glass Law Center
78 North Broadway - White lains,

The Honorable Roger J. Miner
Judge Roger J. Miner is a judge of the United States
Court of Appeals for the Second Circuit. He is currently an Adjunct Professor of Law at Albany Law
School of Union University. Judge Miner previously
served as a Judge for the United States District
Court, Northern District of New York from 1981 to
1985 and as a Justice of the New York State Supreme
Court, Third Judicial District, from 1976 to 1981.
Prior to his judicial service, Judge Miner served as
Assistant District Attorney and District Attorney of
Columbia County and was a partner in Miner &
Miner, a law firm specializing in trial practice. Judge
Miner has also been a lecturer for both the American
and New York State Bar Associations.
Judge Miner graduated from New York Law School, where until
recently he sat on the Board of Trustees. After graduating law school,
he attended the military program at the Judge Advocate General's
School at the University of Virginia. His many honors include an Army
Commendation Medal for his service in Korea and Japan and honorary
degrees from New York Law School, Syracuse University, and Albany
Law School. He has offered his talents to many professional, community, and religious organizations, and has served on a number of court
committees.
A prolific writer, Judge Miner has been published in a wide variety of
prestigious journals, including the Harvard Journal ofLaw & Public
Policy, Seton Hall Law Review, Syracuse Law Review, and St. John's
Law Review. His topics are indicative of the breadth of his knowledge
and interest, and include ethics, court reform, copyright law, historical
jurisprudence, criminal law, and appellate advocacy.
Judge Miner is an outspoken advocate of judges' responsibility to the
public and of lawyers' obligation to continually improve the judicial
system through constructive criticism of judges and the judicial
process. Judge Miner firmly believes in the importance of lawyers' ethical obligations, particularly the "duties that lawyers owe to one another--honesty, fair dealing, cooperation and civility--(which) have been
the most neglected in recent years."

The Philip B. Blank Memorial Lecture
The Annual Philip B. Blank Memorial Lecture on Attorney Ethics was established by the
family, friends, and colleagues of the late Philip B. Blank, Associate Dean for External
Affairs and Professor of Law at Pace University School of Law. ln honor of Dean Blank's
commitment to legal ethics, the Blank Lecture has presented distinguished members of
the legal community recognized for their leadership in the area of attorney ethics and
practice. The lecture is presented each year by the School 's Honor Board.
Dean Blank was a member of the Law School's faculty from 1979 until his death in 1989.
He taught courses in Professional Responsibility, Wills, Estate Planning, and Legal
Methods. He is remembered as an outstanding teacher of the law and a caring mentor to
his students. A model citizen of Westchester County, Dean Blank served as Chairman of
the Zoning Board of Appeals for the Town of Mount Pleasant and held leadership positions in the Westchester County and White Plains Bar Associations.
The Blank Lecture on Attorney Ethics is a tribute to his extraordinary legacy.

PAST SPEAKERS
Ronald K. Noble
Professor ofLaw, New York University School ofLaw
Bill Wagner, Esq.
Past President, Association ofTrial Lawyers ofAmerica
Professor Monroe H. Freedman
Hofstra University School of Law
Linda Fairstein, Esq.
New York County District Attorneys Office
The Honorable E. Leo Milonas
ChiefAdministrative Judge, State of New York
The Honorable Robert Johnson
Bronx District Attorney
Professor Stephen Gillers
New York University School ofLaw
1990 Panel
The Honorable Guy J. Mangano
Presiding Justice, Appellate Division, 2d Dept.
Louis Gerstman, Esq.
Chief Law Clerk, Appellate Division, 2d Dept.
Gary L. Casella, Esq.
Grievance Committee, Ninth Judicial District
Jerome Karp, Esq.
(Attorney to attorneys in disciplinary hearings)

Janet Johnson Quiz

Clinton-esque Songs

International Moots

Know The Scoop? See Page 7

See Page 5

See Page 7

Blank Lecture Draws Large Crowd
It was standing room only in the Moot
Court on November 9 as close to 230 faculty, students and guests gathered to
hear Judge Roger J . Miner of the United
States Court of Appeals for the Second
Circuit deliver the Ninth Annual Philip B.
Blank Lecture on Attorney Ethics.
In the audience were distinguished
members of the bar and bench, including
Charles Brieant, former Chief Judge of
the United States District Court for the
Sourthern District; Judges Wilfred
Feinberg and Sonia Sotomayor of the
Second Circuit; U.S. Attorney, Mary Jo
White; and, several state judges and bar
association presidents. It also was great
to see a large number of alumni, not to
mention the great student turnout.
Judge Miner's topic, "Professional
Responsibility in Appellate Practice," was
particularly timely given the advent of
mandatory continuing legal, and ethical,
education for lawyers in New York State.
Judge Miner focused
his remarks on the
state of appellate
practice and decried

the "deterioration in the quality of appellate advocacy."
Judge Miner described the overzealousness of prosecutors and lawyers in the
pursuit of their appeals and an unbridled
adversarial process which
encourages an "anythinggoes for a client" mindset
among attorneys. He called
on the profession to hold
appellate lawyers to a higher
level of competence, especially in the quality of their
briefs and in their preparation for oral arguments, and
urged the appellate bench to
become more engaged in
enforcing ethical rules.
It was particularly pleasing
to all of us in the audience
that Judge Miner cited the
scholarly work of our resident expert in appellate prac- Judge Miner,

tice, Professor Lissa Griffin, in his
remarks. Judge Miner's lecture will be
published by Pace Law Review and the
audiotape of his lecture will soon be available on our Website.

Speaking to a packed Moot Coult Room

Pace University School of Law - Hon. Roger J. Miner, Distinguished Lecturer

http://www.law.pace.edu/pacelaw/events/1998blanklecture.htm
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THE 1998 PHILIP B. BLANK LECTURE
ON ATTORNEY ETHICS
November 9, 1998

by
The Honorable Roger J. Miner
United States Court of Appeals for the Second Circuit

"Professional Responsibility in
Appellate Practice: A View From the Bench."
This lecture will be published by the Pace Law Review.

Audio of Judge Miner's Lecture
If you haven't already done this, you will need to install the
free software for RealPlayer (streamed audio).

Hon. Roger J. Miner is a judge of the United States Court of
Appeals for the Second Circuit. He is
currently an Adjunct Professor of Law at
Albany Law School of Union University.
Judge Miner previously served as a
Judge for the United States District
Court, Northern District of New York from
1981 to 1985 and as a Justice of the New ~::'
York State Supreme Court, Third Judicial *
District, from 1976 to 1981. Prior to his
judicial service, he served as Assistant
District Attorney and District Attorney of
Columbia County and was a partner in Miner & Miner, a law firm
specializing in trial practice. Judge Miner also has been a
lecturer for both the American and New York State Bar
Associations.
Judge Miner graduated from New York Law School, where until
recently he sat on the Board of Trustees. After graduating law
school, he attended the military program at the Judge Advocate
General's School at the University of Virginia. His many honors
include an Army Commendation Medal for his service in Korea
and Japan, and honorary degrees from New York Law Scho.ol,
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Syracuse University, and Albany Law School. He has offered
his talents to many professional, community, and religious
organization, and has served on a number of court committees.
A prolific writer, Judge Miner has been published in a wide
variety of prestigious journals, including the Harvard Journal of
Law & Public Policy, Seton Hall Law Review, Syracuse Law
Review, and St. John's Law Review. His topics are indicative of
the breadth of his knowledge and interest, and include ethics,
court reform, copyright law, historical jurisprudence, criminal
law, and appellate advocacy.
Judge Miner is an outspoken advocate of judges' responsibility
to the public and of lawyers' obligation to continually improve
the judicial system through constructive criticism of judges and
the judicial process. Judge Miner firmly believes in the
importance of lawyers' ethical obligations, particularly the
"duties that lawyers owe to one another - honesty, fair dealing,
cooperation and civility - (which) have been the most neglected
in recent years."
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From:
Organization:

To:
Date sent:
Subject:
Copies to:

"Richard L. Ottinger" <GENESIS/ROTTINGER>
Pace University School of Law
#faculty
Tue, 10 Nov 1998 12:08:36 ESTSEDT
Blank Lecture
ekaufmann@lawlib

What a smashing success! We had an overflow crowd with many federal,
state and local judges, incluidng federal judges Sotomeyer, Hardin &
Brient. Kudos to Jay, Elaine Kauffmann, Don Sandford and the members
of the Honor Board -- but particular thanks to Jay who was responsible
for much of the crowd. Judge Miner's speech was brilliant and very
well received. It was a grand success for Pace.

PACE UNIVERSITY
NEW YORK CffY• WF.STCHESTER
78 NORTH BROADWAY
WHITE PLAINS, NY 10603

SCHOOL OF L AW
RICHARD L. OTTINGER
D EAN AND PROFESSOR OF LAW

TEL: (914) 422-4205
FAX: (91 4) 422-4015
E MAIL: ROTTINGERl@.GENESIS.LAW.PACE.EDU
HTIP://WWW.LAW.PACE.EDU

November 11 , 1998
The Honorable Roger J. Miner
United States Court of Appeals for the Second Circuit
James T. Foley United States Courthouse
445 Broadway
Albany, NY 12201-0858
Dear Judge Miner:
Warmest thanks for being with us on Monday, particularly considering the very trying
circumstances for you and your wife, and for your truly wonderful presentation. I have received
nothing but rave reviews, and a lot of them. We are very appreciative. Yours is by far the most
successful Blank Lecture we have ever had.
I will make sure we get some good clerkship candidates to you. Thanks so much for
offering to consider them.
I hope now that you have found your way to Pace, you will be a frequent visitor. You
have a big fan club here.
Best regards,

a~~~

Richard L. Ottinger
Dean
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9"P•t countel Kenneth W. Starr

to convince the U.S. Supreme Court to
do.away with the attorney-client privl·
lege after a client dies.
In an unusually pointed speech de·
livered last Monday at Pace Unlveral·
ty School of Law, Roger J. Miner ~f the
U.S. Court of Appeals for the Second
Circuit Mid that "far too many non·
meritorious l11uea are preHnted to
appellate tribunal•·"
Declarlq that there haa been a "decline In the ~ttentlon paid to the ethl·
cal rules 1overnln1 appellate
practice," Judp Miner said that cir·
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Continued from page 1, column 6

exception, the vast majority of judicial
decisions say no such thing," explained Judge Miner, 64, who has taken senior status on the circuit court.
"We must not lose sight of the fact
that the purpose of our enterprise is
justice under la-.y and that anything
that moves us away from that purpose, including the nondisclosure of
legal precedent, is to be condemned."
A~vocacy

In -Decline

In addition .to ~eei~$ an increasing
pf candor among appellate lawyers,, Judge Miner said that the state
of briefing is "depressing" and that
"most oral arguments are made by
attorneys who· 'wing it.' "
The judge, who made it clear that
he had not sought the concurrence of
his colleagues in making his observations, suggested that there were several steps that judges could take to
"encourage and ~nforce ethical
rules."
lac~

First, he advocated the more frequent use of Rule' 46(c) of the Rules of
Appellate Procedure which allows circuit courts to sanction attorneys for
"egregious mischaracterizations of
the record."
He also noted that those rules authorize courts of appeals to suspend
or disbar attorneys from practice in
their courts for "conduct unbecoming
a member of the bar."
Further, Judge Miner suggested that
malpractice actions against appellate
counsel who bring unwarranted appeals "might be an option" in enforcing professional responsibility.
·
In addition to the increased use of
sanctions, the judge suggested that
there are "kinder, gentler ways" for
judges to encourage lawyers to live up
to their ethical duties. For example,
he said, judges should teach law
school courses in appellate ethics and
lecture in continuing legal education
programs.

History of Speaking Out
Judge Miner's remarks, which were
given as the Pace Law School's Philip
8. Blank Memorial Lecture, marked at
least the third time in recent years
that he has commented on controversial subjects.
In May 1994, in a speech at a bar
function in Washington. D.C., the
judge urged that television coverage
be allowed in all ·proceedings In federal district and appellate courts, including the U.S. Supreme Court
(NYL.J, May 24).
Two years earlier, in a speech at the
American University School of Law,
Judge Miner harshly criticized the
federal judicial selection process,, assertlng, that "merit has been more or
less consigned to the back seat."

n

sat o ay e is
opefu area merchants will voluntarily comply with Blue Laws and avoid
a recurrence of last year's pre-Christmas confrontations. However, he
warned he would act on any complaints presented and order the arrest
of "whoever we find in violation of
the law." The state's so-called "Blue
Law," selling restricted merchandise
on the Sabbath, receives much more
atten.tion around the winter holidays
when a greater number of stores
remain open Sundays, vying for
Christmas shopping business.
• Students may arrive at college
by many different means of transportatiQil, but it is safe to say that
Robert Pearson of Hudson was the
only gradua~ student to appear at Idaho State University after a 1,660-mile
bicycle ride. He made the trip from
Milwaukee to Pocatello in 12 1/2 days
on his 10-speed bike. A dedicated
cyclist, Pearson worked for two years
in Washington, D.C., as a mechanical
engineer for the Army Corps of Engineers, following graduation from
R.P.I. Last summer he was in Milwaukee to watch the National Bicycle
Championships and took off on his
bike for Pocatello at the conclusion of
the event. The son of Charles D. Pearson of Hudson, he is working toward
his degree in conservation.
•Tickets are going at a fast pace
for the Hudson Men's City Basketball
League-sponsored wrestling show, to
be .conducted Nov. 24 at the Hudson
High School. The show, which will
include five professional wrestling
exhibitions, will feature 7-foot 4-inch,
424-pound "Andre the Giant." Tickets
are $3 for general admission and $4
for reserved ringside seats. ·
• Airman Gerald E. Alger Jr., son
of Mr. and Mrs. Gerald E. Alger Sr. of
Warren Street, Hudson, has been
assigned to Lowry Air Force Base,
Colorado, after completing Air Force
basic training.
His new assignment takes him to
the Technical Training Center at
Lowry for specialized training in the
munitions and weapons maintenance
field. He is a 1972 graduate of Hudson
High School.

PACE UNIVERSITY
NEW YORK crrv· WESTCHESTER
78 NORTH BRQADWAY

SCHOOL OF LAW
LISSA GRIFFIN
CHARLES A. FRUEAUFF RESEARCH PROFESSOR OF LAW

WHITE PLAINS, NY 10603
OFFICE#: (914) 422-4230
FAX#: (914) 422-4391
E-MAIL: lgriffin®genesis.law.pace.edu

October 27, 1998

Honorable Roger J. Miner
James T. Foley U.S. Courthouse
445 .Broadway, Suite 414
Albany, New York 12207-0858
Dear Judge Miner:
I was extremely pleased to learn that you are coming to Pace to deliver our Philip B.
Blank Memorial Lecture and even more pleased that your subject is to be professional
responsibility in appellate practice. Many of our students are responsible for brief writing and
moot court performance both in academic programs and in intermural competitions, all of them
are required to read appellate opinions in class, and many work part-time for practicing
lawyers. For all of these students, a view of their professional obligations from the bench
should be both extremely interesting and uniquely helpful to them.
I have taken the liberty of enclosing a copy of an article I wrote on a subject that is
closely related to the one on which you have chosen to speak. I look forward to meeting you
and to hearing what no doubt will be an informative and provocative presentation.

Respectfully,

Lissa Griffin
Charles A. Frueauff Research
Professor of Law

enc.

J

--
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From:
To:
Subject:
Date sent:

Alta Levat <Alevat@law.pace.edu>
Jay Carlisle <Jcarlisle@genesis.law.pace.edu>
FW: Publicity about Miner lecture & Pace website
Wed, 18 Nov 1998 18:12:02 -0500

JAY,
VANESSA FORWARDED THIS TO ME. IT WAS POSTED ON
A LEGAL ETHICS DISCUSSION LIST.
-----Original Message----From: Vanessa Merton [mailto:vmerton@Genesis.lavt..pace.edu]
Sent: Wednesday, November 18, 1998 12:54 PM
To: ALEVAT@pegasus.law.pace.edu
Subject: Publicity about Miner lecture & Pace website

<<< Message autoforwarded from ALEVAT >>>
FYI -.., Vanessa

c

-------Forwarded Message Follows------Date:
Tue, 17 Nov 1998 21 :38:24 -0600
From:
"David Goldstein" <dbgoldstein@stcl.tamu.edu>
Multiple recipients of list
To:
<legalethics-l@lawlib.wuacc.edu> Subject:
Starr-gazing, etc.
An unusual attack on Starr's ethics from an unusual source can
be
found on the NLJ's website at
http://www.ljx.com/newswire/stories/1116981.htm.
In a speech at Pace Law School, Second Circuit Judge Roger Miner, a
conservative Reagan appointee,attacked the unethical practice of
misleading appellate arguments, "citing as a prime example of
misleading advocacy the effort by independent counsel Kenneth W. Starr
to convince the U.S. Supreme Court to do away with the attorney-client
privilege after a client dies."
According to the NLJ:

(

The judge pointed' out that Mr. Starr told the high Court in Swidler &
Berlin v. United States, 118 S.Ct. 2081, that "the vast majority of
judicial decisions" as well as "virtually all leading commentators"

. '•

have concluded that the attorney-client privilege should not apply
when the client is deceased.
"Notwithstanding the testamentary exception, the vast majority of
judicial decisions say no such thing," explained Judge Miner, 64, who
has taken senior status on the circuit court.
As others will no doubt hastily point out, to my knowledge Mr. Starr
has not in fact been disciplined for making this argument. But can't
we at least savor the irony, given Clinton's supposedly impeachable
offense of asserting purportedly groundless privilege claims? For
those truly committed Starr-gazers, Pace apparently is planning to
post the audio of the speech on their web page in the next few days.
David Goldstein
Assistant Professor of Law
South Texas College of Law Affiliated with Texas A&M University

Private reply:
"David Goldstein" <dbgoldstein@stcl.tamu.edu>
Public replies:
LEGALETHICS-L@lawlib.wuacc.edu List owners:
Sheila Reynolds, zzreyn@acc.wuacc.edu To signoff, send message
to: listserv@lawlib.wuacc.edu
message merely says: unsubscribe legalethics-1
Washburn's WashLawWEB:
http://lawlib.wuacc.edu/washlaw/washlaw.html

)

UNITED STATES COURT OF APPEALS
SECOND CIRCUIT

CHAMBERS OF

ROGER

J.

REC£/V

MINER

CIRC UIT JUDGE
UNITED STAT ES COURTHOU S E
445 BROADWAY. SUITE 414
ALBANY. NY 12207

NOV 2 3 199d
November 19, 19 9 s DEAN'S OFFICE

Dean Harry H. Wellington
New York Law School
57 Worth Street
New York, NY 10013
Dear Harry:
As requested, I enclose a copy of my
Pace Lecture.
Hope to see you soon.

Enc.

All the best.

From:
To:
Subject:
Date sent:

Alta Levat <Alevat@law.pace.edu>
EVERYONE <Everyone@law.pace.edu>
Judge Miner's Lecture on our Website
Thu, 19 Nov 1998 10:25:23 -0500

Dear Faculty and Staff,
I am happy to inform you that thanks to Julie Baker's technical
expertise, we now have the audio recording of Judge Miner's lecture
available on our Website. There is a link to it from our home page.
Our long-term goal is to have audio recordings of our scholarly
lecture series available on the Website (with approval from the
speakers). On behalf of our Web Task Force, I'd like to acknowledge
the support we received in this effort from Martin Hoffman and Tony
Soares in Educational Media. You should know that Martin and Tony are
responsible for the fantastic improvements made in the audio visual
equipment in the Moot Court Room. One of the improvements made was
the addition of equipment allowing direct recording from the
microphones making it possible for us to have crisp, clear recordings
for postin·g on the Web. I'm currently investigating promoting the
availability of these lectures on such sites as JURIST.
Altagracia Levat
Assistant Dean for External Relations
Pace University School of Law
78 North Broadway
White Plains, NY 10603
email: alevat@pace.edu
tel: (914) 422-4128, fax: (914) 422-4015
Visit us on the Web at http://www.law.pace.edu
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RECEIVED
MARVIN E . FRANKEL
91 9
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ov 2 3 1998
ROGER J. MI NER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

November 20, 1998
Honorable Roger J. Miner
United States Court of Appeals
United States Courthouse
445 Broadway, Suite 414
Albany, New York 12207
Dear Roger,
Thanks for the Pace Lecture, which I've
read with interest and profit. I think the kind of
·teaching enterprise this represents -- and in which
you've been so fruitfully engaged -- is regrettably
eschewed by most judges, trial and appellate. Both
the bench and the bar should surely benefit from
your efforts. And it may be that your example will
encourage others to jump in.
I found your remarks about Swidler &
Berlin particularly provocative. While Mr. Starr is
not one of my favorite people, I had been less
critical of him than you are on this privilege
question. Both your analysis and your notes on the
circumstances are persuasive . I'm moved to your
view of the matter.
I hope, respectfully , you'll continue with
these good works. And that you'll find for a long
future the good health and elan for that worthy
purpose.
Sincerely,

KL3 : 254268 . l

UNITED STATES COURT OF APPER~CEIVED
SECOND CIRCUIT
.I;
..--.

NOV 2 5 1996

CHAMBERS OF

,UIDO CALABRESI
JUDGE

ROGER J. MINER

157 CHURCH STREET
NEW HAVEN, CT 06510

U.S. CIRCUIT JUDGE

ALBANY NEW YORK

November 23 , 1998

The Honorable Roger J. Miner
United States Courthouse
445 Broadway, Suite 414
Albany , NY 12207
Dear Roger,
The Blank lecture is wonderful! Many thanks.
Best always,

l

(203) 773-2291
FAX 773-2401
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ROGER J. MINER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK
November 24, 1 998

Hon. Roger J. Miner
U. S. Court of Appeals
for the Second Circuit
445 Broadway, Suite 414
Albany, New York 12207
Dear Roger,
Thank you very much for your
recommendation of Jonathan Gottlieb. I shall
certainly give his application close scrutiny.
appreciate your taking the time to
write.
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U.S. Department of Justice
Federal Bureau of Investigation

Office of the Director

Washington, D.C. 20535
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Honorable Roger J. Miner
Judge of the Second Circuit
United States Court of Appeals
414 James T. Foley United States
Courthouse
445 Broadway
Albany, New York 12207

ROGER J. MINER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

Dear Judge Miner:

-

As you know, it was my great pleasure this year, as FBI Director, to
commemorate the FBl's 90th anniversary. Our celebrations at Headquarters and
throughout the field served an· important purpose, I think, in readying FBI employees
for the challenges of the 21st century. And the same time, they reminded us of our
·
gratitude to
closing a commemorative booklet of the FBl's
history and core values. Thank y for your past and continuing support. We are proud
of what the FBI has accomplishe over the years, and we look forward to working
together with you to help secur peace and safety in the world in the days ahead.

Area legal experts
doubt local effects
from lmpeacbmenti
'"(1<?/9 v"
:
I
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By CYNTHIA wERTHAMER
armed forces, Clinton should;
Freeman staff
"maintain legal and moral stan-:
The
apparent
impending dards of conduct," Sall said. "If the:
impeachment of President Clinton . House (of Representatives) feels he;
may have far-reaching ramifica- did commit perjury, it should be:
tions for the presidency, but area dealt with according to the law. n :
legal practitioners don't think the
U.S. Appeals Court Judge Roger;
legal issues surrounding the case . Miner said perhaps the writers of; ,
will affect the practice of law on the Constitution meant the phrase;
the local level.
"high crimes and misdemeanors"':
"I've never seen a prosecution to be unclear.
for perjury in a civil or a criminal
"The determination has to b~:
case,n said attorney David Sall of
made by Congress as to high.:
Poughkeepsie. "I've seen witnesses .
crimes and misdemeanors, n he:
making representations on the witsaid from his home in Hudson.
ness stand and nothing comes of
Ulster County District Attorney'
it.n
Michael Kavanagh agreed perjury
He spoke of a case in which
is
rarely prosecuted, because it is
someone testified to having a cerdifficult
to prove, but opined this
tain level of education, "and my
impeachment
is not based on higfi
subsequent
cross-examination
crimes.
established no such courses were
"I'm not a Bill Clinton fan, but l
taken, n Sall said. "It was an outthink this is politically driven,"
and-out lie.n
"Perjury under oath is a felony, n said Kavanagh, a Republican who
he said. "Is it a high crime? My is about to become a state
Supreme Court justice. "If Clinton
answer is yes. n
is
impeached on these grounds,
The U.S. Constitution calls for
presidential impeachment for I'm afraid impeachment might
"high crimes and misdemeanors, n become commonplace every time a
but does not define those terms.
president is dealing with a hostile
As commander-in-ehief of the Congress.n
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Michael J. Hutter
PROFESSOR OF LAW

December 18, 1998

Hon. Roger J. Miner
Judge, United States Court of Appeals
for the Second Circuit
James T. Foley US Courthouse
445 Broadway
Albany, New York 12201
Dear Judge Miner:
Thank you for sending to me a copy of your speech "Professional Responsibility in Appellate
Practice: A View From The Bench." I found it provocative, as your public speeches and comments
always are. From my perspective as an appellate practitioners, your comments are also, sad to say,
truthful!
I trust you are publishing it, so I do not have to send it - anonymously - to my friends on the
appellate bench.

V~s,
MICHAEL J. HUTTER
MJH:kd

80 NEW SCOTLAND AVENUE, ALBANY, NEW YORK 12208· 3494

(518) 445-2311

FAX: (518) 445-2315
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The Albany Medical College
47 New Scotland Avenue
Albany, New York 12208-3479
Rohen J. Capone, M.D.. FACC, FACP
Inu:cim Hc;ad

DEPARTMENT OF MEDICINE
DIVISON OF CARDIOLOGY A-44

Division of Cacdjnlpwv

262-6446

(518) 262-5076
FAX (518) 262-5082

CwJjac Ca1bc;1c;rization
ln&cryen1jonal Cacdjolo@y

262-5061/6766
Rohen D. Millar, M.D.. FACC
Interim Head, Cardiac Cathcterization Lab

Jan Laws Houghton, M.D.. FACC
Head, lnterventional Cardiology
Andrew Macina, M.D.. FACC
Director, Coronary Care unit
f&hocardjography

December 28, 1998
Mr. and Mrs. Roger Miner
One Merlin's Way
Hudson, New York 12534

262-3939
Steven A. Fein, M.D.. FACC. FACP
Head, Non-invuivc Cardiology

Rohen D. Millar, M.D.. FACC
Amar Singh, M.D.. MRCP, FACC, FCCP
Vivienne-Elizabeth Smith, M.D.. F,ACC, FACP
Elcctrophysjolngy Lab

262-S429
Amar Singh, M.D.. MRCP, FACC, FCCP

If

Dear Jackie and the Judge:
Thank you so much for the beautiful poinsettia that arrived in
our house the other day. You are most kind to remember Geri
and I during this busy holiday season, and your generosity is
most appreciated.

Wll.all
262-5263

Best wishes to you both for a healthy and peaceful New Year.

Jaok Han, M.D.. Ph.D.. FACC,
General Cppsultatjop

262-5076
Theodore L. Biddle, M.D.. FACC, FACP
Rohen J. Capone, M.D., FACC, FACP
Joseph T. Doyle, M.D.. FACC, FACP
Steven A. Fein, M.D., FACC, FACP
Andrew Macina, M.D.. FACC
Rohen D. Millar, M.D.. FACC
Vivienne-Elizabeth Smith, M.D.. FACC, FACP
Hyncnc;psjom

262-5438
Vivienne-Elizabeth Smith, M.D.. FACC, FACP

Sincerely yours,

Theodore L. Biddle, M.D.
Professor of Medicine
Division of Cardiology
TLB/lkt

YcrcAOs Admjgjstratjop Homj1al

462-3311 ext. 3100
Joseph D. Sacco, M.D.
Chief, Cardiology Section
Lewis C. Genhman, M.D.

~ An Institution of the Albany Medical Center
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Patrick J. Borchers
PROFESSOR OF LAW
ASSOCIATE DEAN FOR ACADEMIC AFFAIRS

December 28, 1998
The Hon. Roger J. Miner
United States Circuit Judge
Uni ted States Courthouse
445 Broadway, Suite 414
Albany, NY 12207
Dear Roger:

,,- .

Thanks for your nice letter.
It was a hugely difficult decision
for me, because I love Albany Law School and this area so much.
But, in the final analysis, the opportunity at Creighton was one
that I couldn't rationally pass up.
I will continue to teach at Creighton. In fact, I am scheduled t o
teach a freshman section of Civil Procedure my first semester.
(I
stubbornly refuse to give up the part of the job that I like t he
most.)
I'm sure we'll get a chance to see each other before we pull out of
town.
Sincerely yours,

80 NEW SCOTLAND AVENUE, ALBANY, NEW YORK 12208-3494 (518) 445-2311 FAX: (518) 445-2315

Steven Flanders
Consultant in Court Administration

One Hazen Street
Pelham, New York 10803

1-914-738-3776
Fax: --712-01 44
StFlanders@aol.com

RECEIVED
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December 30, 1998

ROGER J. MINER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

Hon. Roger J. Miner
Circuit Judge
United States Courthouse
445 Broadway, Suite 414
Albany, New York 12207
Dear Judge Miner:
A little late, I've now had a chance to get to your excellent lecture at Pace.· Many thanks
for sending it to me; I now regret all the more that I was away when the event itself
brought you to Westchester. Among its many virtues, it embodies the perfect intersection
of the experience of a circuit judge with the needs of law students, as represented by the
lack you correctly discern in the training to which they normally are exposed.
But you do leave this non-lawyer with a nagging question. I've long been impressed that
law schools do a better job of identifyinl and rewarding excellent teachers than do other
educational institutions of the late 20 century. But many people criticize the case
method that supposedly is the bedrock of most legal education for an undue focus on
appellate courts and their decisions, at the expense of less exalted forums, and forms of
practice. As you demonstrate how wanting is this training as to appellate practice as
well, what's left?
Thanks for the kind words about the Cass Gilbert exhibit.
I'll look forward to a get together one of these days as I wendmy way up the Hudson
Valley. Warmest regards to you and to Jackie for the New Year.
Sincerely,

Steven Flanders

Albany Law School l~::~:RSITY
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Office of Institutional Advancement

DEC 2 3 1998

Vera Dordick
Director of Communications

ROGER 1. MINER
U.S. CIRCUIT JUDGE
ALBANY NEW YORK

December 22, 1998

Hon. Roger Miner
U.S. Courthouse
445 Broadway, Suite 414
Albany, NY 12207

Dear Judge Miner,
Enclosed is a copy of the Winter 1998 Albany Law School Magazine, which includes your
comments in the judiciary feature. I hope you are pleased with the results.
I realize that our request came at a very busy time for you. We truly appreciate your willingness
to provide another perspective on the issues facing today's judiciary.
I look forward to meeting you and hope to have the opportunity to work with you in the future.
Have a happy new year!
Sincerely,

Vera L. Dordick

80 New Scotland Avenue, Albany, New York 12208-3494
Phone: 518-462-5524 I Fax: 518-434-1889 I E-mail: vdord@mail.als.edu

ALS ALUMNI VIEW
THE CHANGING NATURE
OF TODAY'S JUDICIARY
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When
the framers of the Federal Constitution gathered beneath a large mulberry tree in Philadelphia's Franklin Court in the summer of 1787, they
could not have envisioned the demands our nation has come to place
on the third branch of government, the judiciary. What would they
make of today's jammed courtrooms and debates over ethical concerns,
the election of judges and issues such as cameras in the courtroom?
In 1922 Congress created the Judicial Conference of the United States as the principal policy-making
body for the federal court system. Its purpose is to consider administrative and policy issues affecting the court system and to make recommendations to Congress concerning legislation involving
the Judicial Branch. The Conference is made up of the chief judges of the 13 courts of appeals, a district judge from each of the 12 geographic circuits and the ChiefJudge of the Court of International
Trade. Supreme Court ChiefJustice William H. Rehnquist presides and in his address to the annual meeting of the American Law Institute last May, he stressed some of his concerns facing our court
system today. "We need vacancies filled to deal with the cases arising under existing laws, but if
Congress enacts, and the President signs, new laws allowing more cases to be brought into the federal courts, just filling the vacancies will not be enough. We will need additional judgeships."
B Y J E N N I F E R F O RT EN B AUG H

ALBANY LAW SCHOOL ALUMNI MAGAZINE Wl1''1"ER 1998
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The U.S. judiciary truJy is a work in progress. Related
to the issues of prompt filling of judicial vacancies and
adding judges to the bench, jurists and court experts are
concerned about ever-increasing caseloads in the federal
courts and how best to balance jurisdiction of federal and
state courts. ChiefJustice Rehnquist posed this question:
"How much of the complex system oflegal relationships
in this country should be.decided in Washington and how
much by state and local governments?" Life tenure of
appointed judges and the ethical ramifications of judicial
election are debated on the federal and state levels. Court
reform, cameras in the courtroom, public education and
in1proved facilities are all viable issues being raised- in the
name of best serving justice.
Roger J. Miner, judge of the U.S. Court of Appeals
for the Second Circuit and ALS adjunct faculty member, feels that "a significant threat to the federal judiciary lies in the failure or refusal of the United States
Senate to confirm presidential nominees to the federal bench. This has led to the continuation of a large
number of vacancies throughout the nation. The result
is increasing pressure on the district and appellate courts
where the vacancies exist. The work of the federal judiciary can be accomplished, but only where there is a full
complement on the bench."
A federal district judge in Kentucky and chairman of
the budget committee of the Judicial Conference, Judge
John G. Heyburn, II, cites the growth of what Alexander Hamilton called "the least dangerous branch" of
government from about 90 judges 100 years ago, to 813
today. Judge Heyburn recently wrote: "It is ironic that
the branch which has in its membership some of the
judiciary's chief antagonists has given the judiciary jurisdiction over broad areas of American business, social,
political and economic life. One consequence of their
greater power and influence is that judges more often
find themselves as props on the political battleground.
Another consequence of the judiciary having greater
power is that the other two branches sometimes try to
exert more control over our use of that power." He went
on to identify six interrelated core values that comprise
the federal judiciary: to maintain the rule oflaw; to provide equal justice; to remain a national court oflimited
jurisdiction; judicial independence; excellence; and
accountability.
Heavy Caseloads
Increasing caseloads because of a number of diverse
factors is arguably the most pervasive issue facing today's
12

courts. Reformers are indeed at work, trying to pare
down and improve the workings of our court system.
Gary S. Brown is executive director of the Fund for
Modern Courts, a nonpartisan, nonprofit statewide
group based in New York City. Brown says that, as a
civic group with a board made up of both lawyers and
non-lawyers, his organization is pushing for court simplification for New York's unwieldy court system.
"Our state Constitution says that we have a unified
court system, but we don't have it. We have 11 different trial courts. We must have court merger or reorganizations to reduce this unwieldy number for
efficiency," says Lawrence H. Cooke ('38), former chief
judge of the New York Court of Appeals. Cooke himself was a driving force behind as many as 29 different
court administrative initiatives while he was on the
bench. These ranged from the temporary transfer of
judges to busier court centers, unifoi;m vacation time for
judges of courts of record, and still photography and
television in appellate courts.
Patrick Borchers, associate dean of Albany Law
School, agrees with the need for reform. "As somebody
who came to New York after having practiced law in
another state," he says. "I found the New York court
system to be more complicated than any other I'd had
any familiarity with." Further, he sides with ChiefJustice Rehnquist in his call for additional judgeships. "I
just think we need more judges," he elaborates. "If you
hypothetically doubled the number of judges in the state
and federal court systems, it's true you would have more
people on the payroll. But to my mind the outlay would
be trivial compared to the benefits. Cases could be handled more quickly and there wouldn't be such intense
pressure to try to dispose of everything in an expedited fashion."
"Everybody who comes before the court is important," Cooke said in a 1995 Albany La:w School Magazine
profile. "Everybody has his rights that have to be
respected and none can be swept under the table. Everybody should be treated with decency and not abruptness," Cooke stated.
"There is no question that we are experiencing an
increasing caseload not only in the trial courts, but also
at the appellate level," says Anthony Cardona ('70), presiding justice in the Appellate Division, Third Department. "For instance, in the Appellate Division, Third
Department, we processed approximately 2,300 appeals
and 6,000 motions this past year. Our court has implemented innovative case management techniques so that
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appeals continue to be processed in a timely fashion,"
Cardona says. "As an example, we recently instituted the
Civil Appeals Settlement Program, which provides
for conferencing of certain cases soon after notices of
appeal are filed. To date, the program has enjoyed a 30
percent success rate, which has meant a reduction in the
number of perfected appeals, a narrowing of issues on
appeal and, of course, the actual settlement of cases,"
he explains.
Economy and justice are two factors that need to be
balanced by sitting judges, but most seem to feel that
their caseloads are manageable. "The caseload has
almost doubled since I began in Family Court in 1988,"
notes Judge Beverly Cipollo Tobin ('62) of Albany
County Family Court. "However, each case still receives
all the time and attention necessary to resolve the problems. It cannot be any other way. We are involved with
basic human issues-custody, child abuse and domestic violence."
Miner corroborates this view: "Although the workload of all the courts has grown tremendously, it seems
to me that the judiciary has been able to manage the
growing number of cases. Innovative techniques such
as reference to alternate dispute forums, the establishment of deadlines and fixed dates for trial and appeal
have proved helpful. In my court, an appellate court, the
civil appeals management program has greatly assisted
in case management."
"Yes, the caseload has been going up every single
year,'' adds Judge Anthony]. Carpinello ('73), associate justice in the Appellate D ivision, Third D eparonent.
"But I wouldn't say that the caseload has forced us to
give any litigant less than the full time that his or her
case requires. I can say that every member of the court
takes every single case very seriously."
Thomas W . Keegan, Supreme Court Justice, Third
District, says, "The whole object of our justice system
is to provide a forum for resolution of disputes between
indi viduals or between an individual and the governm ent. If you can do that in an expeditious fashion and
as inexpensively as possible, that's perfection." And can
he? "I find it difficult," Keegan concedes. "Caseloads are
increasing and manpower--0r womanpower, as the case
may be- is not necessarily keeping pace. But we do have
other improvements. We're getting much more automated. Every judge in the state, countywide and up, has
a laptop computer and has received training in how to
use it. So we are doing some things that help us cope
with the increased caseload."

Maintaining Judicial Independence
In addition to heavy caseloads, the factor of judicial
independence can be at risk when politics play a part in
judicial selection. There are arguments for both sides
of the elected-versus-appointment-on-merit issue.
"There is a big difference between federal and state
courts, in that federal judges hold their tenure for life,''
Borchers elaborates. "I think there's a sense that federal courts are perhaps more institutionally separated from
the political branches. It's harder for state court judges
in that they are every bit as conscientious, hardworking, dedicated and fairminded as their federal counterparts. The problem, I think, is that it can be distracting
because they have to worry about running for reelection and have to maintain political contacts. It's hard to
do that in an appropriate way and continue to be independent. I think New York state judges do as good a job
as can possibly be done under the circumstances. "
The way in which judges come to the bench in the
first place is one of the Fund for Modem Courts' signature issues, according to Brown. "We think judges
ought to be appointed under a nonpartisan merit selection system, which is how we currently pick our top
court judges, the New York Court of Appeals judges,"
he says. Having judges run for election, Brown believes,
"is such a bizarre thing, because judges are really not
allowed to say much beyond name, rank and serial number, so the only thing voters have to go on is party affiliation. Turnout in judge races is very low and those who
do vote tend to vote almost entirely along party lines."
Which judges are more independent, those who are
elected or those who are appointed? Brown says that his
organization believes elected judges to be "far less independent because they are beholden to their contributors and to the political party. But if you are an
appointed judge, coming up for reappointment before
the mayor and the governor, one could argue that you
are likely to toe the line and do what that mayor and
governor want, at least for a couple of years before reappointment time, rather than following your conscience
or following the law."
"I personally have long thought than an elected judiciary is not a good idea," adds Borchers. "Although it's
very common; I believe that most states do have some
number of elected judges. One felicitous side-effect of
cross endorsement by political parties is that at least you
won't have the judicial campaigning that goes on. T o
the extent that cross endorsements are closer to appointing judges, it's not a bad idea. The way in which voters
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have the choice is by voting for the governor who says
he will appoint this or that kind of judge. Voters are perfectly free to base their decisions in a gubernatorial race
in part by those kinds of considerations. It's my own
view that it would be better if it stopped at that point,
then the governor makes the appointment and ratification takes place. There's enough check in place that, as
long as the judges continue to serve in a competent way,
they ought to stay on the bench."
As for how criticism could impact judicial independence, Carpinello believes criticism comes with the territory. An elected official before becoming a state
supreme court judge, Carpinello explains, "I have a long
history of public service in offices other than judicial
office. I think that anybody who runs for any public
office-and that includes judges-has to expect that, as
a public officer, by definition, your conduct is subject
to criticism. And I don't think judges should feel as
though they are immune from public criticism. Now,
there are limits, of course. I don't think that any other
elected official should ever attempt to influence a judge
by implying that his or her position is in jeopardy if he
or she rules in a particular fashion. I do agree with those
critics that an independent judiciary is an essential element of our democratic society, but I'm not quite as
critical as some who say that the judiciary is subject to
too much criticism. I don't think any public official can
ever be subject to too much criticism. I think it's inherent in the nature of the job."
"As the third branch of government, the judiciary
cannot expect to be insulated from public reaction and
the people have a right to comment on the administration of justice in our democracy," says Victoria A Graffeo (' 77) associate justice in the Appellate Division,
Third Department. "From the judge's viewpoint, public scrutiny is frustrating since a judge cannot engage in
public debate in order to explain or defend a decision.
But it's imperative that judges not bend to media or
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Ethical Issues Facing the Bench
Many Americans site a national erosion of ethics
played out in our political system today, and the judiciary is not exempt from such concerns. Still, most judicial insiders feel that the system is closely enough
watched to prevent any absence of ethics to sway justice. If the selection process of judges brings concern,
so does the behavior of attorneys and judges.
"In its most extreme case," points out Teresi, "the
erosion of civility between lawyers, can evidence itself
in a deterioration of ethics."
Miner voices a concern with the "subject of professional responsibility in appellate practice. I see the erosion of professional competence in the briefing and oral
arguments of cases on appeal. In the 13 years I have
served as an appellate judge, I have seen a decline in adequate preparation for the presentation of appeals. An
attorney who spends a great deal of time in preparing
for and conducting a trial may skimp on the time spent
on the appeal in the same case. The ethical duty of competence applies to attorneys who engage in appellate

public pressure when deciding a matter- a thick skin

work, as well as in trial work."

and a strong constitution are survival characteristics,"
she adds.

"We must instill at an early state in every attorneyto- be, the need for the highest moral standards. This

JudgeJoseph Teresi ('71) of the NewYork Supreme
Court, Third Deparonent, believes that judicial independence can be threatened by comments and implied
threats, which, he says may result in a "hesitancy by
some judges to call it as he or she sees it."
"Although threats to judicial independence should

.. V

with one judicial decision or another often make proposals that seem to impinge on judicial independence,
they are in the final analysis responsible to those who
elected them. The electorate cherishes the notion of
judicial independence. It always amuses me when some
congressman proposes to amend the Constitution to
limit the tenure of federal judges to a term of years. The
reason I find it amusing is that these congressmen see
themselves as having greater wisdom than the framers
of the Constitution!"
On the other hand, Tobin feels that "irresponsible
criticism of judicial determinations by the media and by
public officials erodes confidence in the legal system.
The legal system is the backbone of democracy. Whatever undermines respect for lawful procedures creates
a potential for anarchy."

need for ethics must be started in pre-law school classes and developed in the law schools," Cooke says.
How Open tl1e Courtroom?
O pen courtrooms are generally considered a healthy
manifestation of our judiciary. But just ho~ open should

not be taken lightly," Miner says, "they have been

the courtroom be? When it comes to television in the

overblown. While elected officials who are displeased

courtroom, jurists and experts are divided on the extent
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the third branch

of its use and its appropriateness. The Simpson trial, of
course, will long be remembered for its theatrical atmosphere, which many saw as undermining the gravity of
such proceedings. Others see the potential of television
as a much-needed tool to educate the public in the
workings of the third branch.
"According to the preamble of our national Constitution, the final end of the legal profession is to provide
justice-the very first purpose of government after the
establishment of the union itself,'' Cooke explains.
"There should be a greater opening of the courts so that
people can see into them. This can be accomplished
through the limited and regulated use of cameras. The
courts should not be the preserve of elitists or those from
selected areas, since the courts belong to the people,"
Cook adds.
"While I think everything we do in government, to
the extent that its nature doesn't require it be private,
should be open and as accessible to the publk as we can
possibly make it," Carpinello, says. "I'm not convinced
that TV coverage of courtroom proceedings furthers
that goal. Unfortunately, some televised court proceedings have become an alternative form of entertainment for people. Those court proceedings that are
recorded for television viewing get broadcast along with
the soap operas, game shows and all sorts of other
things, and that diminishes the seriousness of the proceedings. On the other hand, I think everything that
happens in a courtroom to the greatest extent possible
should be open to the public and any reporter who
wants to be there to report to those who can't be there."
The Fund for Modern Courts takes another side of
the issue. "We strongly support cameras in the courtroom," says Gary Brown. 'We think that the public has
the right to see what goes on in its courts. They are public proceedings and there is little if any evidence that
cameras in New York [no longer allowed by law) have
banned the fairness oflegal proceedings. The judge has
the discretion to move the cameras out if the judge
thinks harm is being done." Brown believes that the
issue will come up again in the legislature and that the
main opposition comes from the organized defense bar,
because, as he puts it, "defense lawyers don't like their
clients being shown on television."
"I think that the worst use of cameras in the courtroom ever was the 0.J. Simpson case,'' Borchers adds.
"To some degree there is a value in that it does help
demystify the proceedings. In notorious cases like that
it's awfully hard to have a trial conducted and have every

LBANY LAW SCHOOL ALMOST
HADA OTHER
U.S. SUPREME COURT JUSTRCE
BY ROBERT EMERY
ASSOCIATE DIRECTOR OF THE ALBANY LAW SCHOOL SCHAFFER LIBRARY
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t is likely that all Albany Law School alumni remember David Brewer

(class of 1858) and Robert H. Jackson (class of 1912) as the school's

representatives on the U.S. Supreme Court. However, Albany Law School
almost had another Supreme Court Justice: Wheeler H. Peckham (1833-1905).
Peckham came from a prominent Albany legal family. His father, Rufus W .
Peckham Sr., was a principal of the well-known law firm of Peckham & Tremain.
and at the time of his death was a judge on the state Court of Appeals. His younger
brother, Rufus Jr., himself served on both the New York Court of Appeals and
the U.S. Supreme Court.
Wheeler Peckham graduated from Albany Law School in 1852 (one year after
the school was founded), and after a period spent in the western states to recover from incipient tuberculosis, launched an extremely successful law practice in
New York City. In 1873, for example, he was a leading prosecuting counsel in
the trial of the infamous Boss Tweed for municipal corruption. In this course
Wheeler followed in his father's footsteps: both Rufus Peckham Sr. and Wheeler
were conservative Democrats and supporters of Grover Cleveland, and both
were also consistent and vigorous opponents of the Tammany Hall machine that
dominated New York City politics. One of Wheeler's contemporaries (Theron G.
Strong, in his Landmarks of a Lawyer's Lifetime) regarded him, in his "identification with every movement to redress public wrongs and to promote public
welfare, coupled with his attainments as a lawyer, ...(as) one of New York's most
valuable citizens.• Support of political reform and attainment of professional
eminence do not, however, guarantee public advancement.
In January 1894, President Cleveland nominated Wheeler Peckham to fill a
seat on the U.S. Supreme Court. Unfortunately, New York State's two senators
at that time, David B. Hill and Edward Murphy, were organization Democrats
closely allied

to the Tammany machine. Together they invoked the custom of

"senatorial courtesy,• under which opposition by a presidential nominee's home

state senators blocks that nominee's confirmation. Wheeler Peckham's Supreme
Court nomination failed because of politics: The fallure was no reflection on his
status as a leader of the New York Bar.
When Senator Hill blocked Wheeler Peckham, he told President Cleveland
that he had no objection to "the other Peckham," Wheeler's brother, Rufus Jr.,

then a judge on the state Court of Appeals. Rufus Peckham was Successfully
nominated to the Supreme Court a year later, in 1895. Although born and
educated in Albany, Rufus-unlike his brother Wheeler--i'lEl'Ver went to law school,

but rather read law in his father's office. His son, Rufus ill. was a member of Albany
Law School's class of 1892.
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ARTHUR F. MATHEWS, '62

1938-1998

Arthur F. Mathews, a long-time member of the Albany Law School Board of Trustees and
Alumnus, died May 24, 1998 after a long illness. At the time of his death, Mathews was a senior
parmer at Wilmer, Cutler & Pickering in Washington, D.C., where he helped build a leading
Securities and Exchange Commission (SEC) and securities litigation practice.
Mathews' intelligence and drive propelled him from his childhood in Herkimer, N.Y., where
he was raised by his Polish immigrant grandparents, to a heavy-weight career at a prestigious
law firm. One of the country's most sought-after white collar criminal defense attorneys,
Mathews was know for his tough negotiation skills. In an April, 1994 profile, Forbes magazine
noted that he "brings the unblinkingly tough-minded attitude of a classic criminal defense
litigator to the staid and stuffy securities bar."
Prior to joining Wilmer, Cutler & Pickering in 1969, Mathews was deputy associate director
of enforcement for the SEC.
Mathews received his bachelor's degree from Union College in Schenectady, N.Y., hisj.D.
from Albany Law School, and LL.M. from Georgetown University in Washington, D.C.,
where he taught securities law for 20 years. He was also a faculty member at the Washington
College of Law at American University. Twice named one of the area's top lawyers by Washingtonian magazine, Mathews received many honors, including the ALS Board of Trustees
Gold Medal Award, the highest honor given to a graduate for distinguished service, and the
William 0. Douglas Award for Lifetime Achievement from the Association of Securities
Exchange Alumni.
In accordance with his wishes, Mathews' family, friends and colleagues at Wilmer, Cutler &
Pickering have created the Arthur F. Mathews Endowed Memorial Scholarship to provide full
tuition for a highly qualified Albany Law School student with demonstrated financial need.
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minute on TV. So, I think cameras in the courtroom have a place,

to have comfortable surroundings and facilities so that the process

but the discretion should be left largely to the individual judge.

can m ove along smoothly."

If sensitively exercised, it probably does work."

Many justices, like Keegan, believe that the court system is
doing quite well. Innovative programs such as drug courts, special parts of the courts dedicated to matrimonial problems, altern ative m ethods such as m edjation or arbitration are becoming
more widely used. "They may or may not work," Keegan says.

Public Apathy to the Courts
Most agree that the public knows little about our court system in general. "It is the invisible part of government," Borchers
says. "In a given year, most people are not likely to have any interaction at all with the judicial branch, unless they happen to be
litigants themselves or they are on jury duty. And of course, court
proceedings are not as public as the other branches of government; that's a matter of necessity. But I think that the judicial

If they don't, fine. Toss them out and try something else. But we

branch is at a political disadvantage when it comes to things like
funding issues, because it doesn't have any natural constituen ts.
Its constituency is everybody, wh ether or not they realize it."

will- that is fair and follows the law."

So, given that our judiciary branch is a living entity, changes
continue to be made in response to increasing and evolving use.
Dialogue between those involved, from ordinary citizens to the
Supreme C ourt's chjef justice, can only help to fine-tune and
improve the system.
Many feel that the physical courthouses need to be updated
and expanded. "I think we need good facilities,'' stresses Barry
D . Kramer, Schenectady County Surrogate's Judge. "When the
public comes in, jurors, people from the outside, they're entitled
32

have this obligation to the people. We're part of government and
a very people-oriented part of government. It's important that
we do our jobs as swiftly and inexpensively as reasonably possible and that we render a product, a judgement- a verdict, if you
T hat's all the framers of the Constitution could h ave hoped
for.
Jennifer Fortenbaugh is a H udson Valley freelance writer and editor whose
articles have been published in national and regional publications. A former
staff editor of Working Womari and East/West Network's travel magazine,
she also has freelanced as an editor for Vanity Fair, New York Magazine and
Gentlem m's Qum 1.erly.

